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QUESTIONS PRESENTED FOR REVIEW 
Where it is clear that the Circuit Court did not make the 
necessary findings of fact required pursuant to Utah R. Crim. P. 
11, before accepting appellant Hummel's guilty plea, did the Court 
of Appeals err in granting appelleefs motion for summary 
affirmance of the Circuit Court's judgment denying appellant's 
motion to withdraw his guilty plea and his conviction based 
thereon, and in failing to treat appellant's appeal as a petition 
for an extraordinary writ under Utah .R. Civ. P., 65B(i) to resolve 
the substantial question presented by appellant Hummel's appeal? 
QPINIQN PELQW 
The unpublished Memorandum Decision of the Utah Court of 
Appeals is reproduced in the Appendix hereto (App. 1-2). 
References will be made to the Appendix. 
The decision of the Utah Court of Appeals was entered on 
November 14, 1990. This Court has jurisdiction to review the 
court of appeals decision by a writ of certiorari pursuant to Utah 
Code Ann. § 78-2-2(3)(a). 
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CONTROLLING AUTHORITIES 
This case is governed by Rule 65B(i) of the Utah Rules of 
Civil Procedure, and Rule 11 of the Utah Rules of Criminal 
Procedure, which are set out verbatim in the Appendix. (App. 3-7) 
STATEMENT OF THE CASE 
This case involves an appeal by a criminal defendant of the 
ruling of the Third Circuit Court, Salt Lake County, State of 
Utah, on August 14, 1989, denying his motion to withdraw a guilty 
plea and set aside his conviction..The Circuit Court denied the 
defendant's motion on the ground that it was untimely under Utah 
Code Ann., §77-13-6 (1990), even though the Circuit Court had 
failed to advise appellant of the time limit for making a motion 
to withdraw his guilty plea, and §77-13-6 provides that it "does 
not restrict the rights of an imprisoned person under Rule 
65B(i) ." 
Appellant-petitioner Hummel then appealed to the Utah Court 
of Appeals which summarily affirmed the ruling of the Circuit 
Court, rather than treating the appeal as a petition for an 
extraordinary writ under Utah R. Civ. P. 65B(i), and reversing the 
Circuit Court for clear and manifest error. This Petition for 
Certiorari followed. 
STATEMENT OF THE FACTS 
At his arraignment in the Third Circuit Court, Salt Lake 
County, State of Utah, on August 14, 198 9, before Judge LeRoy H. 
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Griffiths, appellant-petitioner Michael Hummel appeared without 
legal counsel. See, Arraignment Transcript, App. 8-13. At that 
time, Judge Griffith accepted Mr. Hummel's plea of guilty to the 
Class B misdemeanor of child abuse without first making the 
findings require pursuant to Rule 11(5) of the Utah Rules of 
Criminal Procedure, as amended 1989, and effective April 4, 1989. 
Id. at p. 9 . The plea entered by appellant-petitioner Hummel at 
the arraignment was "guilty with an explanation." Id. 
Without inquiring of appellant-petitioner Hummel as to the 
meaning of this plea, Judge Griffith entered a guilty plea for 
appellant-petitioner Hummel, and informed him that the Court would 
request a presentence report and the matter would be continued 
until a later date for sentencing. Id. at p. 10. Thereupon, 
appellant-petitioner Hummel attempted to explain that he was 
entering a guilty plea pursuant to a plea bargain that had been 
reached with Leslie Collins, a Salt Lake County Detective, who 
told him that his guilty plea would be held in abeyance for six 
months and dismissed if he obtained counseling. Id. Judge Griifth 
told appellant-petitioner Hummel that Detective Collins had no 
authority to enter into a plea agreement and that he was not bound 
to follow any plea agreement, and that his guilty plea had been 
entered. 
Although appellant-petitioner Hummel had disclosed the 
existence of a plea agreement, Judge Griffiths, in violation of 
the express requirements of Rule 11(7) and (8) of the Utah Rules 
of Criminal Procedure, as amended, 1989, and effective April 4, 
1989, entered appellant-petitioner Hummel1s guilty plea without 
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first making any inquiry of appellant-petitioner Hummel or the 
state prosecutor to ascertain whether a plea agreement had been 
reached; the terms of the plea agreement; and whether the 
prosecutor had agreed to the plea agreement (which, in fact, she 
had) . See, Transcript of Hearing, Motion To Set Aside, June 11, 
1990, pp. 62-65, p. 66, line 17- p. 67, line 22, App.75-80. 
Further, Judge Griffiths did not advise appellant-petitioner 
Hummel prior to entering his guilty plea, that any sentencing 
recommendations were not binding on the Court and that the Court 
would not approve the proposed plea agreement. Finally, Judge 
Griffiths, having determined that he would not be bound by the 
plea agreement disclosed by appellant-petitioner Hummel, did not 
advise appellant Hummel of his right to withdraw his guilty plea, 
all of which inquiries and findings were required to be made by 
Judge Griffiths pursuant to Rule 11 (7) and (8) of the Utah Rules 
of Criminal Procedure, cited above. See, Arraignment Transcript, 
pp. 2-4, App. 4-6 
Following his arraignment, appellant-petitioner Hummel was 
concerned that the Court might not follow the plea agreement, and 
his wife, Neila Rae Hummel, contacted Gwen Rowley of Adult Parole 
and Probation, who reassured her that the plea agreement was in 
place and would be followed by the Court. See, Transcript of 
Hearing, Motion To Set Aside, June 11, 1990, pp. 62-65, line 7, 
p.66, line 17 - p.67, line 22, App. 75-80. Thereafter, appellant-
petitioner Hummel and his wife began the counseling required 
pursuant to the plea agreement. Id., p.71, line 9-14, App. 84 
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Based upon the assurances that the plea agreement would be 
followed at the time of sentencing, appellant-petitioner Hummel 
did not consult or obtain legal counsel to represent him at the 
time of sentencing. See, Id., p.75, lines 1-15, App.88 
At some time prior to sentencing, Gwen Rowley of Adult Parole 
and Probation, in retaliation for Mr. Hummel's conduct in 
declining to sign a "Release" form authorizing Ms. Rowley to 
obtain a report from his counselor, decided to recommend that 
appellant-petitioner Hummel be incarcerated, contrary to the prior 
plea agreement, and recommended the same to the Circuit Court but 
did not diclose this fact to appellant-petitioner Hummel. See, 
Id., Testimony of Gwen Rowley, p. 21-28, App. 36-43. Likewise, 
Detective Collins never informed Mr. Hummel that the plea 
agreement would not be followed prior to sentencing. See, Id., 
p.65, line 8 - p.66, line 11, App. 70-71 
On October 10, 1989, appellant-petitioner Hummel appeared for 
sentencing before Judge Griffiths, without counsel. Judge 
Griffiths asked appellant-petitioner Hummel whether he desired to 
waive counsel, and Mr. Hummel, based upon his reasonable belief 
that the plea agreement would be followed, agreed to waive 
counsel. See, Transcript of Sentencing, October 10, 1989, p. 2, 
App. 119. Thereafter, the prosecutor, Kim Hornak, stated to the 
court that "she had a little problem" because she had previously 
entered into a plea agreement for a "plea in abeyance" with Mr. 
Hummel which had been communicated through Detective Collins, but 
that she was recommending that the Court commit appellant-
petitioner Hummel to jail as requested in the Presentence Report 
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prepared by Glwen Rowley. See, Id., at p. 7, line 22 - p. 8, line 
15, App. 124-125. Judge Griffiths then sentenced appellant-
petitioner Hummel to serve 360 days in jail, to pay a fine of 
$500.00f suspended 330 of the days in jail, and $200. of the fine, 
and committed Mr. Hummel to jail forthwith. See, Id., p.16, lines 
15-20, App. 133. At no time during the sentencing, did Judge 
Griffith inform appellant-petitioner Hummel that he would not 
approve the plea agreement and offer him the opportunity to 
withdraw guilty plea, as required under Rule 11(8)(c) of the Utah 
Rules of Criminal Procedure, See, Id., passim, App. 7. 
On April 2, 1990, appellant-petitioner Hummel filed a motion 
to withdraw his guilty plea based on the alleged victim's 
recantation of her accusations. The Circuit Court denied the 
motion orally on April 20, 1990. On May 4, 1990, appellant-
petitioner Hummel filed another motion to withdraw the plea, 
claiming the plea was based on false representations made by 
Detective Collins and Gwen Rowley, and made without the effective 
assistance of counsel. After a hearing on June 11, 1990, the 
court denied the motion by order stamped July 18, 1990, and signed 
July 25, 1990. The court denied the motion on the basis that the 
evidence was not newly discovered, that the motion was not timely, 
and that no good cause was shown as to why the court should allow 
the plea to be set aside. Appellant-petitioner Hummel appealed 
this Order to the Utah Court of Appeals. Appellee State of Utah 
moved for summary affirmance on the ground that appellant-
petitioner Hummelfs motions to withdraw his guilty plea were 
untimely. Appellant-petitioner Hummel argued that appellee was 
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estopped from asserting that his motions to withdraw were untimely 
filed because the trial court did not comply with Utah R. Crim. P. 
11 in accepting the guilty plea. The Court of Appeals summarily 
affirmed. In his dissenting opinion, Judge Gregory K. Orme stating 
" Where it is clear, as in this case, that the trial court did not 
make the necessary findings of fact under State v. Gibbonsr 740 
P.2d 1308 (Utah 1987), I would prefer to treat the motion to 
withdraw the guilty plea as, in the alternative, a petition for an 
extraordinary writ under Utah R. Civ. P. 65B(i).,f See, Memorandum 
Decision, p.2, App. 2-5. 
ARGUMENT 
Rule 4 6(c), Utah R. App.P., states that this Court may grant 
review by writ of certiorari "when a panel of the Court of Appeals 
has rendered a decision that has so far departed from the accepted 
and usual course of judicial proceedings ... as to call for an 
excercise of the Supreme Court's power of supervision." This is 
such a case. 
This appeal raised several important issues concerning the 
validity of appellant-petitioner Hummel1s guilty plea and 
resulting conviction, but the Utah Court of Appeals summarily 
affirmed the Circuit Court's decision denying appellant-petitioner 
Hummel's motion to withdraw his guilty plea on the basis that the 
motion was untimely, even though the record in the Circuit Court 
clearly demonstrated that Judge Griffiths did not comply with the 
requirements of Utah R. Crim. P. 11 in accepting appellant-
petitioner Hummel's guilty plea, including subsection (5) (g) of 
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the Rule, which requires the Circuit Court to advise a criminal 
defendant of the time limits for filing any motion to withdraw a 
guilty plea. 
In view of this Court's decision in Lancaster v. Cook, 753 
P.2d 505 (Utah 1988), that a petitioner challenging the validity 
of a guilty plea is not required to bring a motion to withdraw a 
guilty plea before filing a postconviction petition for relief, 
appellant-petitioner Hummel was not even required to bring a 
motion to withdraw his guilty plea in the Circuit Court before 
filing a postconviction petition for relief to have his guilty 
plea and conviction set aside. Accordingly, the Court of Appeal's 
summary affirmance of the Circuit Court's denial of appellant-
petitioner Hummel's motion to withdraw his plea on the ground that 
this unnecessary motion was untimely filed, when appellant-
petitioner Hummel's right to the postconviction relief sought on 
the merits is manifest from the record, appears hypertechnical and 
contrary to the ends of justice and judicial economy. 
If the Utah Court of Appeals' summary affirmance of the 
dismissal of this appeal is allowed to stand by this Court's 
denial of certiorari, appellant-petitioner Hummel will be required 
to start again and file a motion for postconviction relief under 
Rule 65(b) (i). This result seems unwarranted when the Court of 
Appeals could reach the merits, reverse the Circuit Court, and 
resolve this appeal simply by exercising its discretion to treat 
appellant-petitioner Hummel's appeal as a petition under Rule 
65(b) under Utah Code Ann. § 77-13-6. 
In Lancaster, this Court recognized that 
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review by habeas corpus is appropriate in 
unusual circumstances to assure fundamental 
fairness and to reexamine a conviction when the 
nature of the alleged error is such that it would 
be unconscionable not to reexamine. Codianna, 660 
P. 2d at 1115 (Stewart/ J., concurring in the 
result) 
Appellant-petitioner Hummel submits that where the Circuit 
Court failed to make necessary findings of fact before accepting 
his guilty plea as required by law, it would be "unconscionable" 
not to reexamine his claim that his guilty plea was unlawfully 
accepted such that the plea and resulting conviction should be set 
aside as a matter of law, and that the Utah Court of Appeals erred 
in summarily rejecting appellant-petitioner Hummel*s appeal for 
the reasons stated. 
Based on the foregoing, this Court should grant the Petition 
for Writ of Certiorari to correct the error of the Utah Court of 
Appeals in summarily affirming the Circuit Court's denial of 
appellant-petitioner Hummelfs motion to withdraw his plea and set 
aside his conviction, and remand this case to the Court of Appeals 
for a decision on the merits. 
Respectfully submitted and dated this J J day of December, li   
1 9 9 0 . 
COLLARD fi^RUSS 
*T0RNEYS FOR APPELLANT-PETITIONER 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this //^day of December, 1990, four 
true and correct copies of the foregoing Petition Of Michael Dean 
Hummel For A Writ Of Certiorari To The Utah Supreme Court were 
sent to Mr. David Walsh, Attorney for Appellee-Respondent, Deputy 
County Attorney, Salt Lake County, 231 East 400 South, Salt Lake 
City, Utah 84111, by placing the same in the U.S_. Mail^ , postage 
prepaid. 
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APPENDIX TO PETITION OF MICHAEL DEAN HUMMEL FOR 
WRIT OF CERTIORARI TO THE UTAH SUPREME COURT 
£7 :' ; f P^ 
* * *- C L? 
N0O41990 
IN THE UTAH COURT OF APPEALS Y ^ ^ ^ ^ ^ W ^ ' 
< * ^ / - * ' »ry>#Court 
0 0 O 0 O 
State of Utah, 
Plaintiff and Appellee, 
V. 
Michael Dean Hummel, 
Defendant and Appellant* 
MEMORANDUM DECISION 
(Not for Publication) 
Case No. 900367-CA 
F I L E D 
(November 14, 1990) 
Before Judges Jackson, Bench, and Or^e {On La^ & Motion) . 
PER CURIAM: 
This matter is before the court on appellee7s motion 
for summary disposition pursuant to Utah R. App. P. 10. 
Appellee asserts that the case should be summarily affirmed on 
the basis that appellant's motions to withdraw his guilty plea 
were untimely. Appellant counters that appellee should be 
estopped from asserting that his motions to withdraw were 
untimely filed because the trial court did not comply with Utah 
R. Crim. P. 11 in accepting the guilty plea. We summarily 
affirm. 
On August 14, 1989, appellant entered a guilty plea to 
child abuse, a second degree felony in violation of Utah Code 
Ann. § 76-5-109 (1990). On April 2, 1990, appellant filed a 
motion to withdraw his guilty plea based on the victim's 
recantation of her accusations. The court denied the motion 
orally on April 20, 1990. On May 4, 1990, appellant filed 
another motion to withdraw the plea, claiming the plea was 
Cased on false representations made by a detective and Adult 
probation and Parole. After a hearing on June 11, 1990, the 
court denied the motion by order stamped July 18, 1990 and 
signed July 25, 1990. The court denied the motion on the basis 
that the evidence was not newly discovered, that the motion was 
not timely, and that no good cause was shown as to why the 
court should allow the plea to be set aside. Appellant's 
notice of appeal and docketing statement recite that he is 
appealing the June 11, 1990 order. Because the order entered 
after the June 11 hearing was signed on July 25, 1990, we 
assume he is appealing the order^signed on July 25. 
Utah Code Ann. § 77-13-6 (1990) provides that a request 
to withdraw a guilty plea "shall be made within 3 0 days after 
the entry of the plea." In addition, section 77-13-6 "does not 
restrict the rights of an imprisoned person under Rule 65B(i), 
Utah Rules of Civil Procedure." Appellant moved to withdraw 
the guilty plea more than thirty days after entry of the plea. 
Therefore, we find no abuse of discretion in the trial court's 
denial of the motion to withdraw the guilty plea. 
Defendant's conviction is summarily affirmed on the 
basis that the appeal presents no substantial question for 
review. Utah R. App. P. 10. 
WE CONCUR: 
Norman H. Jackson ^<rudge 
Russell W. Bench, Judge 
Orme, J. (Dissenting): 
Where it is clear, as in this case, that the trial court 
did not make the necessary findings of fact under State v. 
Gibbons, 740 P.2d 1309 (Utah 1987), I would prefer to treat the 
motion to withdraw the guilty plea as, in the alternative, a 
petition for an extraordinary writ under Utah R. Civ. P. 
65B(i). I would remand to the trial court for consideration of 
that petition. 
Gregory B^OrftST" Ju3ffe" 
UTAH RULES OF CIVIL PROCEDURE Rule 65B 
file the same with the complaint, and shall deliver a copy thereof to the 
plaintiff 
<4) If the defendant cannot be found, or if he does not have such person 
fa custody, the writ (and any other process issued) may be served upon 
•jjy one having such person in custody, in the manner and with the same 
effect as if he had been made defendant in the action. 
(5> If the defendant conceals himself, or refuses admittance to the per-
pon attempting to serve the writ, or if he attempts wrongfully to carry the 
person imprisoned or restrained out of the county or state after service of 
the writ, the person serving the writ shall immediately arrest the defen-
dant, or other person so resisting, and bring him, together with the person 
designated in the writ, forthwith before the court before which the writ is 
made returnable. 
(6^  At the time of the issuance of the writ, the court may, if it appears 
that the person designated will be carried out of the jurisdiction of the 
court or will suffer some irreparable injury before compliance with the 
writ can be enforced, cause a warrant to issue, reciting the facts, and 
directing the sheriff to take such person and forthwith bring him before 
the court to be dealt with according to law. 
(7) The defendant shall appear at the proper time and place with the 
person designated or show good cause for not doing so and must answer 
the complaint within the time allowed. The answer must state plainly 
and unequivocally whether he then has, or at any time has had, the 
person designated under his control and restraint, and if so, the cause 
thereof. If such person has been transferred, the defendant must state 
that fact, and to whom, when the transfer was made, and the reason or 
authority therefor. The writ shall not be disobeyed for any defect of form 
or misdescription of the person restrained or defendant, if enough is 
stated to show the meaning and intent thereof. 
(8) The person restrained may waive his right to be present at the 
hearing, in which case the writ shall be modified accordingly. Pending a 
determination of the matter the court may place such person in the cus-
tody of such individual or individuals as may be deemed proper. 
<g> [Deleted.! 
<h) When writ returnable. Any alternative wnt issued by a court or a 
judge thereof, may be made returnable, and a hearing thereon may be had, at 
any time as such court may in its discretion determine. 
<0 Postconviction hearings. 
(1) Any person imprisoned in the penitentiary or county jail under a 
commitment of any court, whether such imprisonment be under an origi-
nal commitment or under a commitment for violation of probation or 
parole, who asserts that in any proceedings which resulted in his commit-
ment there was a substantial denial of his rights under the Constitution 
of the United States or of the state of Utah, or both, may institute a 
proceeding under this rule. 
Such proceedings shall be commenced by filing a complaint, together 
with a copy thereof, with the clerk of the court in which such relief is 
sought. The complainant shall also serve a copy of the complaint so filed 
upon the attorney general of the state of Utah if imprisoned in the state 
prison, or the county attorney of the county where imprisoned if in a 
county jail. Such service may be made by any of the methods provided for 
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service in Rule 4 of the Utah Rules of Civil Procedure, or by mailing stwfc 
copy to the attorney general or county attorney by United States n^g. 
postage prepaid, and by filing with the clerk of said court a certificates 
mailing certifying under oath that a copy was so mailed to the attorm* 
general or county attorney. Upon the filing of such a complaint, the clerfc 
shall promptly bring the same to the attention of the presiding judge of 
the court in which such complaint is filed. 
(2) The complaint shall state that the person seeking relief is illegally 
restrained of his liberty by the defendant; shall state the place where he 
is so restrained; shall state the dates of and identify the proceedings in 
which the complainant was convicted and by which he was subsequently 
confined and of which he now complains; and shall set forth in plain and 
concise terms the factual data constituting each and every manner in 
which the complainant claims that any constitutional rights were vio> 
lated. The complaint shall have attached thereto affidavits, copies of 
records, or other evidence supporting such allegations, or sliall state why 
the same are not attached. 
The complaint shall also state whether or not the judgment of convic-
tion that resulted in the confinement complained of has been reviewed on 
appeal, and if so, shall identify such appellate proceedings and state the 
results thereof. 
The complaint shall further state that the legality or constitutionality 
of his commitment or confinement has not already been adjudged in a 
prior habeas corpus or other similar proceeding; and if the complainant 
shall have instituted prior similar proceedings in any court, state or fed-
eral, within the state of Utah, he shall so state in his complaint, shall 
attach a copy of any pleading filed in such court by him to his complaint, 
and shall set forth the reasons for the denial of relief in such other court. 
In such case, if it is apparent to the court in which the proceeding under 
this rule is instituted that the legality or constitutionality of his confine-
ment has already been adjudged in such prior proceedings, the court shall 
forthwith dismiss such complaint, giving written notice thereof by mail to 
the complainant, and no further proceedings shall be had on such com-
plaint. 
(3) Argument, citations and discussion of authorities shall not be set 
forth in the complaint, but may be set out in a separate supporting memo-
randum or brief if the complainant so desires. 
(4) All claims of the denial of any of complainant's constitutional rights 
shall be raised in the postconviction proceeding brought under this rule 
and may not be raised in another subsequent proceeding except for good 
cause shown therein. 
(5) If the complainant is not represented by counsel when the com-
plaint is filed, he shall advise the court upon filing his complaint whether 
he intends to employ his own counsel, and if he does not do so, or if he 
requests the court to appoint counsel, the presiding judge shall forthwith 
appoint counsel to represent complainant and shall give notice to the 
complainant and the attorney general or county attorney of such appoint-
ment. 
(6) Within ten days after service of a copy of the complaint upon him, 
the attorney general, or the county attorney, as the case may be, shall 
answer the complaint or otherwise plead thereto. Any further pleadings 
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or amendments shall be in conformity with the Utah Rules of Civil Proce-
dure. 
(7) When an answer is filed, the court shall immediately set the case 
for a hearing within twenty days thereafter unless the court m its discre-
tion determines that further time is needed. Prior to the hearing, the 
state or county shall obtain such transcript of proceedings or court records 
as may be relevant ana material to the case. The court, on its own motion, 
or upon the request of either party, may order a prehearing conference if 
good reason exists therefor; but such conference shall not be set so as to 
unreasonably delay the hearing on the merits of the complaint. The com-
plainant shall be brought before the court for any hearing or conference. 
If the court in which the complaint is filed determines that in the 
interest of convenience and economy, the hearing should be transferred to 
the district court having jurisdiction over the place of confinement of 
complainant, the court may enter a written order transferring such case 
and shall set forth in such order its reasons for so doing. 
(8) In each case, the court, upon determining the case, shall enter spe-
cific findings of fact and conclusions of law and judgment, in writing, and 
the same shall be made a part of the record in the case. 
If the court finds in favor of the complainant, it shall enter an appropri-
ate order with respect to the judgment or sentence in the former 
roceedings and such further orders with respect to rearraignment, retrial, 
custody, bail or discharge as the court may deem just and proper in the 
case. 
(9) If the complainant is unable to pay the costs of the proceedings, he 
may proceed in forma pauperis upon the filing of an affidavit to that 
effect, in which event the court may direct the costs to be paid by the 
county in which he was originally charged. 
(10) Any final judgment entered upon such complaint may be appealed 
to and reviewed by the Supreme Court of Utah as an appeal in civil cases. 
(Amended, effective Jan. 1, 1985). 
Amendment Notes. — Subdivision (g), re- which applies the federal rules to proceedings 
Uting to proceedings where extraordinary for habeas corpus 
*nu are sought in the Supreme Court, was The federal statute governing remedies on 
repealed with the adoption of the Utah Rules of motion attacking sentence appears at 28 
Appellate Procedure (now the Rules of the U S C § 2255 
I'uh Supreme Court), effective January 1, Ooss-References. — Corporations, Title 
1985 For present provisions, see Rules 19 and ^6 
*, tR ^ S , n t a n d ' ^ a r t l o U n a r l y ' t h e C ° m " Statute of limitations for habeas corpus ac-
*»ttee Note following Rule 20
 t § 7g.12.3i 1 
Compiler's Notes There is no federal ' 
nil* m^r,«„ *u u * ^ 4. A Statute of limitations for postconviction re-run* covering the subject matter contained in ,
 ( . & 7ft 1 0 Q1 Q
 r 
«*» rule, except for Rule 81(a)(2), F R C P . , h e t a c t l o n ' * / » " 1 ^ d l * 
NOTES TO DECISIONS 
ANALYSIS 
Abolishment of special forms. 
"* Mandamus 
-Nature of present remedy 
Grounds 
"^Certiorari 
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UTAH RULES OF CRIMINAL PROCEDURE Rule 11 
kA I R. — Antagonistic defenses as ground Key Numbers. — Indictment and Informa-
^Z^arate trials of codefendants in criminal tion «=» 124 to 131. 
£,782 A.L.R3d 245. 
gale 10. Arraignment. 
(g) Upon the return of an indictment or upon receipt of the records from the 
magistrate following a bind-over, the defendant shall forthwith be arraigned 
|p the district court. Arraignment shall be conducted in open court and shall 
l^ n-Hist of reading the indictment or information to the defendant or stating to 
lim the substance of the charge and calling on him to plead thereto. He shall 
£e given a copy of the indictment or information before he is called upon to 
<b> If upon arraignment the defendant requests additional time in which to 
fcjead or otherwise respond, a reasonable time may be granted. 
<c> Any defect or irregularity in or want or absence of any proceeding pro-
tided for by statute or these rules prior to arraignment shall be specifically 
ir.d expressly objected to before a plea of guilty is entered or the same is 
waived. 
(d) If a defendant has been released on bail, or on his own recognizance, 
prior to arraignment and thereafter fails to appear for arraignment or trial 
when required to do so, a warrant of arrest may issue and bail may be for-
feited. 
iTT-35-10, enacted by L. 1980, ch. 14, § 1.) 
Cross-References. — Harmless error, Rights of accused, Utah Const., Art. I, JL^CS. 7 
I T7-J5-30. to 13; § 77-1-6. 
NOTES TO DECISIONS 
Additional time to plead. len, it was equivalent of a new information re-
Where original information did not state quiring arraignment of defendant and his plea 
p*J lie offense and was amended so as to state thereto; and where defendant was not given 
F-hhc offense for first time, as amending infor- time to plead to such information, court com-
Tuition in larceny prosecution so as to allege mitted reversible error. State v. Jensen, 83 
^nership of property alleged to have been sto- Utah 452, 30 P.2d 203 (1934). 
COLLATERAL REFERENCES 
Am. Jur. 2d. — 21 Am. Jur. 2d Criminal Key Numbers. — Criminal Law «=» 261(1), 
l<** ^ 433 to 438. 263, 264. 
C.J.S. — 22 C.J.S. Criminal Law §§ 404, 
*'". 411. 
Rule 11. Pleas. 
•a) Upon arraignment, except in case of an infraction, a defendant shall be 
^-presented by counsel, unless the defendant waives counsel in open court, 
and shall not be required to plead until he has had a reasonable time to confer 
wtth counsel. 
•b) A defendant may plead not guilty, guilty, no contest, not guilty by 
reason of insanity or guilty and mentally ill. A defendant may plead in the 
alternative not guilty or not guilty by reason of insanity. If a defendant re-
^ e s to plead or if a defendant corporation fails to appear, the court shall 
*nter a plea of not guilty. 
349 
Rule 11 UTAH RULES OF CRIMINAL PROCEDURE 
S ^ d e f e n d a n t m a y Plead no contest only with the consent of the couK 
W) When a defendant enters a plea of not guilty, the case shall forthwith Be 
set tor trial Defendants unable to make bail shall be given a preference for an 
early trial I; non-felony cases the court shall advise the defendant, or hit 
C T ! S T V . requirements for making a written demand for a jury trial 
(e) The court may refuse to accept a plea of guilty or no contest and shall 
not accept such a plea until the court has made the findings: 
(1) That if the defendant is not represented by counsel he has know. 
m foT w?1Ved h i s r i g h t t 0 c o u n s e l and does not desire counsel; 
(2) That the plea is voluntarily made; 
(3) That the defendant knows he has rights against compulsory self" 
incrimination, to a jury trial and to confront and cross-examine in open 
court the witnesses against him, and that by entering the plea he waivea 
all of those rights; 
(4) That the defendant understands the nature and elements of the 
ottense to which he is entering the plea; that upon trial the prosecution 
would have the burden of proving each of those elements beyond a reason-
a
 /J Th a n d t h a t t h e p l e a i s a n a d m i s s i o n o f a11 t h o s e elements^ 
(5) That the defendant knows the minimum and maximum sentence 
that may be imposed upon him for each offense to which a plea is entered* 
1TiC(f£ w f K p o s s i b i l i t v o f t h e imposition of consecutive sentences; and! 
(b) Whether the tendered plea is a result of a prior plea discussion and 
plea agreement and if so, what agreement has been reached. 
It it appears that the prosecuting attorney or any other party hat 
agreed to request or recommend the acceptance of a plea to a lesser in-
cluded offense, or the dismissal of other charges, the same shall be ap-
proved by the court. If recommendations as to sentence are allowed by tha 
court, the court shall advise the defendant personally that any recommen-
(f\ ™ ° n &f t o , s e n t e n c e i s not binding on the court. 
W lne judge shall not participate in plea discussions prior to any agreed 
ment being made by the prosecuting attorney, but once a tentative plea agree-
ment has been reached which contemplates entry of a plea in the expectation! 
that other charges will be dropped or dismissed, the judge, upon request of the 
parties, may permit the disclosure to him of such tentative agreement and the 
reasons therefor m advance of the time for tender of the plea. The judge may 
men indicate to the prosecuting attorney and defense counsel whether he will 
approve the proposed disposition. Thereafter, if the judge decides that final 
disposition should not be handled in conformity with the plea agreement, he 
™? i ! L a t • fefendant and then call upon the defendant to either affirm 
or withdraw his plea. 
(77-35-11, enacted by L 1980, ch. 14, § 1; L. 1983, ch. 49, § 6.) 
J l n r S S * Notef: - ^ !983 amend- Cross-References. - Inadmissibility of 
rea^nTffn.^?810" ( b ' * d d e d "™* P""y by pleas, plea discussions or related statement* 
tTn T y ° r ^ lHIand m e n t a " y l U " to R«^ 410, U.R.E. the first sentence and added the second sen-tence. 
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IN THE THIRD CIRCUIT COURT, STATE OF UTAH 
SALT LAKE COUNTY, MURRAY DEPARTMENT 
-oOo-
STATE OF UTAH, 
Plaintiff, 
vs. 
MICHAEL DEAN HUMMEL, 
Defendant. 
Case No. 891000893 MS 
ARRAIGNMENT 
COPY 
-0O0-
BE IT REMEMBERED that on the 14th day of August/ 
1989/ the above-entitled action was held before the 
HONORABLE LeROY H. GRIFFITHSr sittimj as Judqe in the 
above-named Court/ and that the following proceedings were 
had. 
-0O0-
PENNY C. ABBOTT, C.S.R. 
3241 SOUTH 4840 WEST 
WEST VALLEY CITY, UTAH 84120 
PHONE; 966-4862 
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P R O C E E D I N G S 
THE COURT: Michael Hummel, 89-893. I s that your 
true and correct name? 
MR. HUMMEL: Yes , s i r . 
THE COURT: If you'll step up here to the bench, 
I'll hand you a copy of the Information that's been filed 
against you. 
Now, if you'll step back to the podium, please. 
If you'll follow along, I'll summarize the charge 
to you. You're charged with child abuse, a Class B 
misdemeanor, in violation of Section 76-5-109 of the Utah 
Code. Alleges that on July 10th, 1989, at 1131 East 4270 
South, that you did recklessly inflict physical injury upon 
Sabrina Hummel. 
Have you been present today and heard the Court's 
comments concerning your rights as a defendant? 
MR. HUMMEL: I have, sir. 
THE COURT: Do you wish to consult with an 
attorney before entering a plea? 
MR. HUMMEL: I do not. 
THE COURT: To the charge of child abuse, a Class 
8 misdemeanor, how do you plead? 
MR. HUMMEL: Guilty, with an explanation. 
THE COURT: A plea of guilty will be entered. I'm 
1 going to ask for a pre-sentence report before I sentence 
2 you, Mr. Hummel, I need to know about you, I need to know 
3 more about Sabrina, before I can enter > sentence here. 
4 So, I'm going to continue this matter— 
5 MR. HUMMEL: Sir— 
6 THE COURT: —for sentencing. Yes? 
7 MR. HUMMEL; In talking to Detective Collins, 
8 according to her, I was told this would be held in abeyance 
for six months pending counseling. 
THE COURT: She's an officer, she doesn't have any 
more right to tell you that than if you'd talked to anybody 
out on the street. 
MR. HUMMEL: Okay. 
THE COURT: She investigates and files charges. 
She doesn't plea bargain. 
MR. HUMMEL: Okay. 
THE COURT: She d o e s n ' t have any more a u t h o r i t y t o 
do t h a t t h a n — s o , you 've en t e r ed a p lea of g u i l t y t o a c h i l d 
abuse c a s e . Now, i f you want t o t a l k t o an a t t o r n e y before— 
MR. hUIUIEL: T h a t ' s f i n e . 
THE COURT: Okay. Than w e ' l l s en tence you on 
September 14 th , 133S. 
MR. HUMMEL: Can I keep t h i s copy, s i r ? 
THE COURT: Yes. T h a t ' s y o u r s . And t h a t ' s a t 
1:30 p.m. Now, i f y o u ' l l s t e p up t o the c l e r k , s h e ' l l g ive 
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1 you the information. I want you to go to the Adult Probation 
2 & Parole for—they'll conduct a background investigation 
3 and then give me a confidential report. And you need to 
4 call those people this morning and make the appointment, and 
5 if you use the telephone out in the foyer, and step right 
6 over here, first, please. 
7 (Whereupon, this hearing was concluded.) 
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* * * 
1 I TRANSCRIBER'S CERTIFICATE 
2 
3 
4
 I I# Toni Frye, do hereby certify that I am a 
5 transcriber for Penny C. Abbott, Certified Shorthand 
6 Reporter, License No. 93, and Certified Court Transcriber 
7 of tape recorded court proceedings; that I received the 
8 electronically recorded tape of the within matter and 
9 under her supervision,, have i 'transcribed the same into 
10 typewriting, and the foregoing pages, numbered from 1 to 4, 
U inclusive, to the best of my ability, constitute a full, 
12 true and correct transcription, except where it is indicated 
13 I the tape recorded court proceedings were inaudible. 
14 
15 I DATED at Salt Lake City, Utah, this 16th day of 
16 J August, 1S90. 
17 
18 
19 
20 
21 
2 2 1 ^dhaL^JjH^-
Transcriber 
23 ' 
24 
25 
1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
C E R T I F I C A T E 
ss. 
STATE OF UTAH ) 
COUNTY OF SALT LAKE ) 
I, PENNY C. ABBOTT, a Certified Shorthand 
Reporter, do hereby certify that I received the 
electronically recorded tape (No. 3rd MU 236) in the matter 
of the State of Utah, plaintiff, vs. Michael Dean Hummel, 
defendant, and that I caused it to be transcribed into 
typewriting, and that a full, true, and correct trans-
cription of said hearing so recorded and transcribed is set 
forth in the foregoing pages numbered from 1 to 4, inclusive, 
and that said pages constitute an accurate and complete 
transcription of all the proceedings adduced at the hearing 
and contained on the tape except where it is indicated that 
the proceeding was inaudible. 
WITNESS MY HAND and official seal at Salt Lake 
City, Utah, this 16th day of August, 1990. 
License #93 
My commission expires:^ 
September 24, 1992 
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1 P R O C E E D I N G S 
2 
3 THE COURT: This is the Third Judicial Circuit 
4
 Court the Murray Department: I'm Judge L.H. Griffiths. 
5 This is the 11th day of June, 1990, and time for a hearing 
6 in the case of State of Utah vs, Michael Hummel, this is 
7 Case No. 89-893. 
8 Is plaintiff—or defendant ready? 
9 I MS. COLLARD: Yes, your Honor. 
10 THE COURT: Okay. And plaintiff ready to proceed? 
n MR. WALSH: We are, Judge. 
12 THE COURT: Okay , I IbeJ i eve It's ;; rour motion. 
13 Would you like to proceed, then? 
14 MS. COLLARD: Yes, your Honor. 
15 Just by way of background, this is our second 
16 motion in regard to setting aside the conviction. In 
17 regard to the first motion, there was some question raised 
18 as to the timeliness of this motion, this is a very 
19 unusual case and we've had various proceedings going on, 
20 not only in this Court in an administrat i vc proceeding 
21 before the Department of Corrections regarding Mr. Hummel. 
22 It was in the context of the administrative 
23 hearing after our last v.'ourl hi-«4ii n nq
 fcP bi'foru Spencer 
24 Robinson of the Department of Corrections, where some new 
25 evidence came to light. Your Honor may recall that in 
1 preparation for that hearing, we had requested that a copy 
2 of the A P & P pre-sentence report be produced to Counsel 
3 for the purposes of that hearing, and your Honor that report 
4 to be produced, and we appreciate that action on the part 
5 of the Court. 
6 As a result of that, there were two witnesses, 
7 Detective Leslie Collins of Salt Lake County, that were 
8 called to testify at this hearing, and Mrs. Gwen Rowley, a 
9 I probation officer for Adult Parole & Probation. Their 
10 i testimony at that hearing provided new evidence, which was 
n unknown to anyone before, regarding the issues before this 
12 J Court in terms of the voluntariness of Mr. Hummelfs plea of 
13 I guilty to the offense charged before this Court. 
14 I If I can briefly summarize so that we can 
15 | expedite what I expect the evidence to show, and so we'll 
16 I make this as brief as possible. In the administrative 
17 [ hearing, Detective Collins testified under oath that she 
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had originally told and represented to Mr. Hummel, that 
she would recommend that the plea be held in abeyance and 
that it be dismissed, and that the prosecutor be—had 
recommended, had concurred in that recommendation. 
I don't know if the—did the Court have a copy of 
the pre-sentence report? I have one here I could make 
available very easily. 
THE COURT: No. I do not. 
MS. COLLARD: Let me—if I may approach the 
Court. 
THE COURT: Thank you. 
MS. COLLARD: If the Court will turn to Page 4 
of the report, there where it—at the top of it, it says 
official "v ersion continued, and it starts out, "Mr. Hummel." 
THE COURT: Yes. 
MS. COLLARD: This report, I assume it's part of 
the Court's file
 r I don't know that I- i f I need to make it 
another exhibit, I could, but I—-
THE COURT: It really would not be part of the 
Court's file, because a f t e r — o n c e a sentencing, I hold them 
for awhile, then we destroy them. 
MS. COLLARD: I think in th i s case , i 1: w< DO,] d 3 )e 
appropriate to make it a part of the record. We could put 
it under seal, I understand that it's an unusual procedure, 
but i f we could liayp it marked as an exhibj I: , 
THE COURT: Okay, II believe this would probably 
be the first exhibit, then? 
MS. COLLARD: Yes, that would be. 
THE COURT: It will be Defendant's Exhibit 1, 
then? 
MS. COLLARD: Defendant's Exhibit 1. 
THE COURT: You may proceed now. Thank you. 
MS. COLLARD: Thank you, your Honor. Of course 
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this document is normally confidential to the Court, and 
neither Mr. Hummel nor I had seen it before the Court 
ordered it produced in response to our motion. The top 
paragraph on Page 4, reflects the agreement between 
Detective Collins and Mr. Hummel where it says, "Mr. Hummel 
indicated to Detective Collins he was willing to attend 
family counseling and pay the cost of counseling for his 
entire family. He also indicated he would allow the 
Division of Family Services into his residence while his 
family was attending counseling. Detective Collins and 
Mr. Hummel made an agreement that the defendant would enter 
a guilty plea to a criminal charge if the charge were held 
in abeyance so his job is not affected at the prison." 
Then the next paragraph speaks to the agreement 
between the prosecutor and-—in regard—that she concurred 
in the recommendation of Detective Collins. It says, 
17
 I "Detective Collins screened this case with Ms. Kim Hornak 
from the Salt Lake County Attorney1s Office. Ms. Hornak 
agreed to recommend the case be held in abeyance, and 
wanted psychological evaluations on each family member, and 
they wanted all psychological reports to be turned over for 
review of the Court, the Sheriff' s Office and the County 
Attorney. The probation period was to last for one year 
18 
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24 I arirJ w n n l r f Hi» hancll nri t-hT-rmrrh M u t - r a v P i r r m i +• P n n r f . " 
25 
and would be handled through Murray Circuit Court. 
And I would submit to the Court that what is 
1
 written here and this is the report of Gwen Rowley, the 
2
 ' officer at A P & P who is here today and she had signed the 
report, and she summarized exactly what Mr. Hummel 
testified to in the first hearing before the Court 
regarding the agreement that he had reached with Detective 
Collins and what he understood to be the concurrence of the 
prosecuting attorney before he came here without counsel 
8
 and entered a plea of not guilty (sic) to the charge in 
9
 J front of your Honor. 
There was also further testimony from Mr. Hummel 
and his wife at the first hearing that, after he appeared 
at the arraignment and you indicated that you would not be 
13 bound, or you were not strictly bound by any recommendation 
from anyone, which is customary, and certainly what the 
Court ofteii tells a defendant, that Mrs. Hummel called both 
Detective Collins and Ms. Rowley and expressed her concern 
and said, well, we've been told that the Judqe isn't go\i»4 
to be bound by your recommendation, and that they reassured 
her that they were going to make this recommendation, and 
although the Court wasn't str ii/tly bour.J, ttvit this was 
21 j likely to be the outcome, that the Court would follow their 
22 j recommendation. 
So, it was with tins anderstanding that Mr. Hummel 
24 came here before your Honor and entered a—finally, a plea, 
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25 with the expectation that the plea would be deferred and 
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ultimately dismissed. 
Now, what happened at the April 25th administrative) 
hearing was that both Detective Collins and Ms. Rowley 
testified under oath that after, after Mr. Hummel had 
entered this guilty plea and was going to be sentenced based 
on their representations that the plea would most likely be 
held in abeyance and ultimately dismissed, and that this 
8
 ( wouldn't reflect on his record, that he would have no 
conviction; that they changed their mind. They decided to 
recommend that he should be sentenced for jail time, which 
is the recommendation that is ultimately reflected in this 
report signed by Ms, Rowley. 
And she testified at the hearing, and I have her 
here today to bring her testimony before the Court, that 
she did not tell Mr. Hummel prior to the sentencing, nor 
did Detective Collins tell Mr. Hummel, that they had changed 
their recommendation and that they had recommended that he 
should serve time in jail. 
I think it's also fair to say, and I'll put this 
20 I evidence before the Court, that Ms. Rowley testified under 
21 J oath, and I would expect it to be her testimony here today 
that when she went to have this case staffed with A P & P, 
23 I that an issue came up because Mr. Hummel had not signed a 
24 release to have his psychological report released to 
25 Ms. Rowley. And Mr. Hummel, as he testified, did this based 
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on the advice of Eric Nielsen who is the counselor he was 
assigned to see and did see and that it was Mr. Nielsen's 
practice to write a report, give it to the client and then 
the client could choose to provide or i u >t provide the report 
to whoever. And that Mr. Nielsen had informed Ms. Rowley 
of this. 
But in any case, when Ms. Rowley staffed this 
report, the people at A P & P who were involved in the 
staffing, thought that jail time should be recommended 
because they felt that Mr. Hummel was uncooperative in hot 
signing this release, and that that was the basis for the 
recommendation. 
In fact, Ms. Rowley testified under oath at the 
hearing on April 25th, that it was indeed the practice and 
custom of A P & P to recommend jail time for people who 
didn't sign releases to have psychological reports released. 
Well, I think their practice is questionable and w*.- could 
talk about that, but the point is, Ms. Rowley never told, 
and she testified under oath that she never told Mr. Hummel 
that there had been a change in the recommendation,, and she 
never told him that, if you don't sign this release, we're 
going to recommend jail time for you, Mr. Hummel, in spite 
of what we've told you before., that we're going to recommend 
that your charge be held in abeyance and dismissed. She 
never told him that they had changed their recommendation 
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and what the basis for that was. 
And so it was with that—and they knew, and it's 
clear from the report that Ms. Rowley's prepared, that they 
knew that Mr. Hummel was acting without counsel. If you 
look under the section in the report, which is two pages 
later, it would be Page 6 of the report, and at the top, it 
says, defendants version. At the bottom, under letter "H", 
8
 where it says defense attorney*s statement? 
9
 I THE COURT: Yeah. 
MS. COLLARD: Says, "Mr. Hummel does not have an 
attorney representing him." In the hearing, both Detective 
Collins and Ms. Rowley testified, this is at the April 25th 
administrative hearing, that they knew that Mr. Hummel did 
14
 J not have counsel advising him, and that they allowed him to 
15
 I go through the arraignment and the sentencing, knowing that 
16
 I he didn't have counsel, but not ever telling him that they 
17
 J had changed their recommendation from allowing his plea to 
be held in abeyance and dismissed, to recommending that he 
be convicted on his plea and spend time in jail. And I 
20
 I think that that certainly affected the voluntariness of his 
21 I pi *; but I—that is the evidence that I would like to 
22
 I present before the Court by way of sworn testimony, 
23 THE COURT: Thank you. 
24 Would you like to respond? 
25 MR. WALSH: No, your Honor, 
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THE COURT: Okay. You may proceed. 
MS. COLLARD: Thank you, your Honor. 
At this time, we'd call Gwen Rowley. 
THE COURT: Come forward, please? Would you step 
to the witness stand, please? Raise your right hand. 
Lied 
matter. 
witness 
BY MS. 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
Q 
A 
GWEN ROWLEY, 
as a witness by and on behalf of the defense in this 
after having been first duly sworn, assumed the 
stand, and was examined and testified as follows: 
THE COURT: Be seated, please. 
You may proceed. 
MS. COLLARD: Thank you. 
DIRECT EXAMINATION 
COLLARD: 
Good morning. 
Good morning. 
Would you state your full name for the record? 
My name is Gwen Rowley. 
How are you employed? 
I work for the Department of Corrections. 
In what capacity? 
Pre-sentence investigator. 
And what do your duties involve in that capacity? 
I interview offenders, gather information 
regarding the offense, and background of the offenders, 
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and deliver a typed report to the Court, 
Q Now,— 
MS. COLLARD: May I have the exhibit that's been 
marked? 
THE COURT: It's right here. 
Q (By Ms. Collard) Ms. Rowley, for the record, let 
me show you what's been marked as Exhibit 1, and ask if you 
can identify what that document is? 
A This is a copy of the pre-sentence investigation 
report that I delivered to the Court. 
Q And who does that report refer to? 
12
 I A Michael Hummel. 
13
 ' Q And is that your signature that appears at the end 
14 
of the report? 
A Yes. I checked it. It is mine. 
Q And the body of the report, who was that prepared 
by? 
A I did every bit of it. 
Q All right. Thank you. Do you have a copy of 
that report— 
21
 I A I do. 
22 l
 Q —with you today? 
23
 I A I do, yes. 
24
 Q If you wouldn't mind, I'd like to return that.to 
25
 the Court. 
11 
1 THE COURT: Thank you. 
2 MS. COLLARD: For reference. 
3 THE COURT: Thank you. 
4
 Let me just ask, does the State have any objection 
5 to D-l being received? 
6 MR. WALSH: I don't, Judge. Do you want to just 
7 check this copy to make sure that it has all the pages that 
8 yours has? 
9 MS. COLLARD: Perhaps you could compare it with 
10 the exhibit also, to make sure it is. 
11 I should, for the record, state that I have made a 
12 copy of the report available to counsel for the prosecution 
13 for purposes of the hearing. 
14 THE WITNESS: There were more things delivered to 
15 the Court than this. Everything that's in here is a part of 
16 what I delivered to the Court, but I attached assessments 
17 to the report. 
18 Q (By Ms. Collard) Psychological assessments? 
19 A Uh huh (affirmative). 
20 Q Exclusive of those, is this a full and complete 
21 copy of the report? 
22 A As far as I can tell. There would be a matrix 
23 also that was attached, and a police—some police reports. 
24 Routinely, we attach them. 
25 Q This is the main body of the report? 
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A This is the pre-sentence report. 
Q And I notice that the pages of this report are 
consecutively numbered at the top, is that correct? And 
all the pages are— 
A I would hope that they were in order. 
Q Okay. And all of the pages appear to be there? 
A I counted them, and I have 16 and this has 16. 
Q All right. 
A Sixteen, plus the recommendation. 
Q All right. Now, what, is the date that you made 
this report? 
A Itfs dated October 12th—I mean, 10th. Excuse me. 
Q And is that the date that you handed the report 
in to the Court? 
A No. I'm to give it—oh, I think I did give it to 
hdlm that day, I think I gave it to him earlier in the day. 
I think sentencing was in the afternoon. 
Q All right. So, you provided this report to the 
Court on or about October 10th? 
A Uh huh (affirmative). 
Q All right. When did you actually write this 
report? 
A Well, we have typing deadlines that we have to 
deliver to the office manager in order to get a report 
typed. It's one week prior to the sentencing, so one week 
13 
1 before the 10th is when I did my dictation* I still—it's 
2 done on computer, so I can still add some things, and so the 
3 day before, I would have been completing it and signing it* 
4 Q All right. But this was after—in any case, the 
5 day that you made your report, this was after Mr. Hummel 
6 had entered his plea of guilty; is that right? 
7 A Yes. We, at our office, we only see people that 
8 have entered guilty pleas or have been found guilty. 
9 Q All right. 
10 A Or not contest. 
11 Q Now, nevertheless, when you say you don't see them 
12 or you donft do anything in terras of your report until after 
13 a plea has been entered; is that correct? 
14 A Well, yes. We don't begin an investigation until 
15 after they've been referred by the Court and they're 
16 referred after they enter a plea or found guilty. 
17 Q All right. Nevertheless, you did make some 
18 recommendations to, or representations to Mr. Hummel and his 
19 wife as to what the arrangement would be prior to the time 
20 that Mr. Hummel entered his plea, did you not? 
21 A Excuse me? I don't understand the question. 
22 Q You made some representations to Mr. Hummel and 
23 his wife, Mrs. Hummel, as to what the ultimate disposition 
24 I of this case would be, what your recommendation would be 
25 prior to the time he entered his plea, did you not? 
14 
1 A You're saying that I told him what our office 
2 would recommend? 
3 Q Yes. 
4 MR. WALSH: Before he entered his plea. We've 
5 got to have the whole question there. 
6 MS. COLLARD: Before he entered his plea, yes. 
7 THE WITNESS: Oh, I didn't speak to him before 
8 he entered his plea. 
9 J Q (By Ms. Collard) Did you speak with Detective 
Collins? 
A No. I didn't speak to anybody until he entered 
his—until after he entered his plea. 
Q All right. So, you knew nothing about Mr. Hummel 
before he entered his plea? 
15 | A No. The first time I heard his name was the day 
16 | that he entered his plea, when we got the referral, and it 
17 I was assigned to me. 
18 I Q A H right. Did you talk to Leslie Collins of the 
Salt Lake County Detective's Office, when you prepared 
your report? 
A Yes. 
Q After you were assigned this case? 
A Yes. 
Q All right. And did she indicate to you what is 
25 I reflected on Page 4 of your report, that she and Mr. Hummel 
15 
10 
11 
12 
13 
14 
19 
20 
21 
22 
23 
24 
1 had, quote, made an agreement the defendant would enter a 
2 guilty plea to a criminal charge, if the charge were held 
3 in abeyance so his job was not affected at the prison, 
4 unquote? 
5 A Now, I'm sorry. I got kinda lost there. Will 
6 you start over? 
7 Q Is what's reflected there on the top of Page 4 of 
8 your report, the agreement between Detective Collins and 
9 Mr. Hummel, that they had, quote, made an agreement the 
10 defendant would enter a guilty plea to a criminal charge, if 
n the charge were held in abeyance so his job is not affected 
12 at the prison, unquote? 
13 A Now, yeah, I learned this information during the 
14 investigation. 
15 Q From Detective Collins? 
16 A Yes. During my conversation with Detective 
17 Collins, we talked about that. 
18 Q And she told you that she and Mr. Hummel had made 
19 a n agreement that the defendant would enter a guilty plea 
20 to a criminal charge, if the charge were held in abeyance 
21 so his job was not affected at the prison? 
22 A yes. She told me that. 
23 Q A H right. And in the next paragraph of your 
24 r eP°rt where it states that Detective Collins screened this 
25 case with Ms. Kim Hornak from the Salt Lake County Attorney's 
16 
1 Office, Ms. Hornak agreed to recommend the case be held in 
2 abeyance. Is that also information that you received from 
3 Detective Collins? 
4 A Well—-
5 MR. WALSH: Well, I'm going to object, Judge. 
6 That's hearsay. 
7 THE COURT: Overruled. I'll let her answer the 
8 question. 
g J THE WITNESS: The reason I hesitated, I can't 
recall if I read it in a police' report or if I got it from 
Detective Collins or if I talked to Kim Hornak about it; 
but during the investigation, the way that I've represented 
it here in these two paragraphs was what I understood had 
14 I happened. 
15 I Q (By Ms. Collard) All right. So this is what you 
16 understood had happened? 
10 
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A Yes. And it's difficult for me to remember 
18 exactly how I gathered these facts, 'cause I spoke to many 
people, so-* 
Q That's fine. But these were facts that you 
gathered in the course of your investigation? 
A Yes. 
Q And you—the source of this information, to the 
best of your knowledge, was either Detective Collins, the 
prosecutor, Kim Hornak, or police reports? 
17 
1 A That's correct. 
2 Q And that was a — t h a t would have been a police 
3 report prepared by Detective Collins? 
4
 A I believe so. 
5 Q All right. That's fine. Now, on Paragraph H, 
6 two pages over, at the bottom under defense attorney's 
7 statements, do you see that? 
8 I A Uh huh (affirmative). 
9 Q Where it indicates, Mr. Hummel does not have an 
10 attorney representing him; where did you get that information? 
11 A From Mr. Hummel. 
12 Q From Mr. Hummel, himself? 
13 A Uh huh (affirmative). 
14 Q So you knew he was not being represented by 
15 counsel? 
16 A Yes. I did. 
17 Q All right. Now, after you received, you were 
18 assigned to this case, did you tell Mr. Hummel and his wife 
19 that you were going to recommend exactly what the agreement 
20 had been with Detective Collins, that his plea be held in 
2i abeyance? 
22 A No. 
23 Q You did not? 
24 A You're asking if I told him that the recommendatioiji 
25 of Adult Probation & Parole was going to be the same as 
18 
4 
1 Detective Collins1? 
2 Q Right. 
3 I A No. I did not tell him that. 
Q Did you tell him that was going to be your 
5 recommendation? 
6 A No. 
7
 Q Do you recall testifying at an administrative 
8 hearing in this matter, before the Department of Corrections] 
9 on April 20th? 
10 A Yes. I do. 
11 Q All right. And do you recall at that time making 
12 a statement under oath that you had told Mr. Hummel and his 
13 wife that you were going to recommend that the plea be held 
14 in abeyance and dismissed? 
15 A I don't recall making that statement. I'd like 
16 to read the transcript, but I—it is not my practice to 
17 discuss the recommendation with offenders. I—my recollectiojn 
18 is I did not. 
19 Q Do you have a recollection whether you discussed 
20 with Mr. Hummel that you were aware of the fact that he and 
21 Detective Collins had made an agreement— 
22 A It—excuse me. 
23 Q Excuse me. That he and Detective Collins had made 
24 an agreement that his plea would be held in abeyance and 
25 dismissed, if he entered a guilty plea? Did you tell him— 
19 
A Mr. Hummel and I d i s c u s s e d t h a t . 
Q M l i mi i t AIIKII SO !IP know HiM- ymi w e r e aware o f 
t h a t recommendation? 
A Y e s . 
Q 
make any different recommendation, did you? 
A 
Q 
prior to the time that you submitted your report, that ~ou 
were c:j" ::>:i i i g I J :> make a d :i ffei:< n 11 recommendation, did you? 
A No. It's noli our practice. We are trained not to 
do that. 
Q 'i II II I 1 i | | | II "' "I !i I .HI I  ill S "pf t i l l " I If.! I lii',1 Li 1 I 1'llllh W I f i l l 
Mr. Hummel , the only thing he knew about; any agreement 
regarding his plea was the agreement with Detective Collins? 
A 
Q 
A 
Q 
A 
Q 
T h a t ' s — 
Is t h a t r i g h t ? 
Y(.'s„ 
ftl 1 r i g h t . 
T h a t ' s — 
Krx aware of that? 
Q And you didnft tell him that you were going to 
1' l,;1 CO • I  III Jill 'I -
recall, I--okay recall conversations 
20 
1 with the family about what the recommendation would be. I 
2 recall being asked, but— 
3 Q Okay, 
4 A — I don't recall telling them what the recoramenda-
5 tion would be. 
6 Q All right. But you didn't tell them it was going 
7 to be anything different? 
8 I A No. I did not say it would be different. 
9 J Q All right. And in fact at the hearing on April 
25th, you testified that it was your personal recommendation 
to the Adult Parole & Probation that he not be sentenced and 
not be committed to jail; isn't that right? 
A It was my personal recommendation it not be for th4 
entire six months. 
Q All right. And did you indicate that it was the 
policy of Adult Parole & Probation to recommend jail time 
17 I for a person who had refused to sign a psychological 
18 I release? 
A Well, policy's a little strong, it's not written 
anywhere. It's a practice. 
Q It's your routine practice, isn't it? 
A Okay. The way you stated that is— 
Q Well, I ~ 
A —is a l i t t l e strong, s o . . . 
Q Let me—all r ight . Let me rephrase i t . Didn't 
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1 you testify under oath at the hearing on April 25th, that it 
2 was the custom of Adult Parole & Probation to recommend 
3 jail time for any offender who did not sign a psychological 
4 release? 
5 A W e l l — 
6 Q That's a yes or no question. 
7 A A yes or no question. 
8 Q You can explain. 
g A Okay. 
10 Q But you need to answer the question. Wasn't that 
n your testimony? 
12 A I — t h e way it was worded then, I likely said yes. 
13 Q All right. 
14 A But do you want an explanation? 
!5 Q Well, we'll get to that. 
16 ^ Okay. 
17 Q Now, you had asked Mr. Hummel to sign a release, 
18 psychological information from a therapist, Eric Nielsen; 
19 is that right? 
A Yes. 
Q All right. But you did not ever inform Mr. Hummel 
20 
21 
23 
22 that there were any consequences attached to his not signing 
that release, such as that A P & P would recommend, pursuant 
24 to its custom, that he be committed to spend time? 
25 A I didn't ever make a threat like that to him, no. 
22 
1 Q You never told him anything about that, did you? 
2 A No. We had long discussions about him signing 
3 the release. 
4
 Q No, that's not what T'm saying. My question is, 
5 you never told him that there was any consequence in terms 
6 of the sentence that A P & P would recommend attached to 
7 whether or not he signed that release, did you? 
8 A Yes, I did. 
9 Q Now, wait. I want to make sure y o u — 
10 MR* WALSH: Well, now, she's answered the question 
u and I don't want her t o — 
12 MS. COLLARD: Okay. 
13 MR. WALSH: — h e r to argue with the answer, Judge. 
14 MS. COLLARD: All right. 
15 THE COURT: Sustained. 
16 Q (By Ms. Collard) What did you say? 
17 A When I first met with Mr. Hummel, the very first 
18 time, I told him how important it was that he signed the 
19 releases. Now, I don't say, if you don't sign them you're 
20 going to jail, I don't say something like that to them, but 
21 I tell them how important it is, how important it is that 
22 they cooperate with our office. 
23 Q But you were aware at the time that it was the 
24 practice, the custom of.A P & P that if a person did not 
25 sign this release, that they would recommend jail t i m e — 
23 
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! A W e l l — 
2 Q —isn't that right? 
3 A —I've never had that happen before. Okay? I 
4 have never had someone not sign a release for me, when it 
5 was a court-ordered evaluation, s o — 
6 Q That wasn't my question. My question was, at the 
7 time, at the time, you knew that it was the practice of 
8 A P & P to recommend jail time for anyone who did not sign 
g such a release; isn't that right? 
A I could have guessed that that would happen, as I 
sat with him asking him to sign the releases and he refused, 
I could have said to myself, it's likely then that if he 
won't sign the releases, that this will be the outcome of 
the staffing. 
Q Based upon your knowledge of the practice of 
A P & P? 
A Right* 
Q But you didn't ever—even if you had said that in 
your mind, you never told that to Mr. Hummel, did you? 
A I would—no. I would never say that to someone. 
Q All right. So, at the time that Mr. Hummel 
appeared for sentencing on this case, as far as your 
discussions with h;m, everything, every time prior to that 
date, the only thing that he was aware of in terms of a 
recommendation that anyone was making, was the agreement 
24 
1 I made between he and Detective Collins, that his plea would 
2 I be held in abeyance and ultimately dismissed? 
3 A Well, I know I had a discussion with him the first 
4 day I met him about the philosophy of the Department 
5 regarding treatment, and about admitting that—about someone] 
6 a defendant admitting that they have a problem, going to 
7 treatment and whether or not it's effective. We discussed 
8 that. I recall discussing with him how important it was 
9 that he cooperate with the treatment. 
10 Q A 1 1 right. But that's not my question. My 
n J question i s — 
A W e l l — 
13 I Q — d i < * y°u have any discussion with him about amy 
u J recommendation, what the recommendation would b e — 
15 I A No. 
16 Q — i n terms of sentencing, other than the agreement 
12 
17 
25 
between Detective Collins and he, that he would enter a 
18 J guilty plea, and that the recommendation would be, based on 
19 | h i s guilty plea, the plea would be held in abeyance and 
20 . eventually dismissed? 
2i A I didn't indicate to him any differently than that. 
22 I That's what we talked about. 
23 I Q All right. And you knew that he'd never had 
24 counsel in these proceedings? 
A Yes. I knew he didn't. 
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Q And you knew that he was going to appear at the 
sentencing without counsel? 
A I assumed he would. 
Q All right. And did you know, prior to the time 
that you staffed your report with A P & P as to whether or 
not there would be a recommendation for jail time? 
A Prior to staffing it? 
Q Yes. 
A Well# this case was staffed numerous times. Did I 
know prior to staffing it what would happen? No. 
Q All right. But you assumed, based upon the 
practice, that there would be a recommendation for jail 
time, at least at the point that Mr. Hummel refused to 
sign this release? 
A Yes. I suspected that would happen. 
Q All right. Now, let me ask you this, Ms..Rowley. 
You contacted Mr. Hummelfs therapist, Mr. Nielsen, did you 
not? 
A Yes, I did. I was anxious to get a copy of the 
evaluation. 
Q Right. And you asked Mr. Nielsen to discuss 
Mr. Hummel1s case with you, didn't you? 
A Yes. I did. 
Q All right. And Mr. Nielsen indicated to you that 
it was his practice to treat the person in therapy and to 
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1
 prepare a report, provide it to the client they were providing 
2
 J therapy to, and then it would be up to the client to do 
whatever they wanted with the report; is that right? 
A Well, I don't recall that part of the discussion 
5
 I with Eric Nielsen. 
6
 I Q You don't recall that? 
A I recall him telling aie that there was no release 
8 I signed, and so—well, see, he said there was no release, so 
9 J he couldn't talk to me. And then we discussed how he would 
proceed from there, giving the copy to Mr. Hummel; but at 
the time, I didn't understand that that was his practice to 
do that on every case. I thought that's how we were going 
13 I to accommodate this case. 
14
 J Q All right. But you do recall him telling you that 
he was going to prepare a report and give it to Mr. Hummel, 
and it was up to Mr. Hummel what to do with the report? 
17 I A That's r i g h t . 
18
 Q A l l r i g h t . And do you r e c a l l asking him, even in 
19 the absence of a r e l e a s e , t o d i s c u s s Mr. Huramel's case with 
20 you? 
21 I A N o . 
22 Q All right. Do you recall telling him that you 
23 were angry about that? 
24 A Angry? 
25 Q Yes. Do you recall telling Mr. Nielsen that you 
27 
15 
16 
1
 were angry because Mr. Hummel would not sign a release? 
2
 A No. I don't recall telling him I was angry. I 
3 may have been frustrated. 
4
 Q Isn't it true, Ms. Rowley, that Mr. Hummel, when 
5 he did obtain the report from Mr. Nielsen, did provide you 
6 with a copy of the report? 
7
 A Yes. It appeared in my office, in my tray. 
8 Q All right. And so you did ultimately receive the 
9 report from Mr. Hummel? 
10 A Yes. 
11 Q All right. 
12 MS. COLLARD: That's all I have, your Honor. 
13 THE COURT: You may cross— 
14 MS. COLLARD: If the Court h a s — 
15 THE COURT: Yes. D-l's received. 
16 CROSS-EXAMINATION 
17 BY MR. WALSH: 
18 Q Ms. Rowley, did you—there have been some allega-
19 tions made in the defendant's motion here that you made 
20 false representations to him concerning the recommendations 
21 that would be made with respect to both the plea and the 
22 sentence, and let's deal with those one at a time. 
23 You've indicated that you never talked to 
24 Mr. Hummel prior to his plea being entered; is that true? 
25 A Never talked to him prior—you mean regarding— 
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Q Prior to the time that he came in and entered his 
plea in this Court— 
A Oh. Yes. 
Q —you'd never known Rick (sic) Hummel? 
A Never known him. 
Q And never, to your knowledge, never had had contact} 
with him? 
A No. 
Q And so you—and you didn't enter into any kind of 
agreement with him about what your recommendation would be? 
A No. 
Q And with respect to the sentence that he would 
receive, is it your responsibility, simply, to gather 
information from the persons involved, both the defendantf 
police officer, prosecutor, other agencies, and people 
having knowledge about the defendant, and conveying that 
in a condensed version in a full—in a report to the Court? 
A Yes. 
Q And during the course of—how many times did you 
meet with Mr. Hummel during this case, ma'am? 
21
 | A I met with him one time for an interview, and 
22
 ' then spoke with him on the phone 
23 I 0 How many times? 
24 A Oh, I can't remember, I'm sorry. 
25
 Q I mean more than once? 
29 
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1
 A On the phone? 
2
 Q Uh huh (affirmative). 
3
 J A More than once? 
Q Uh huh (affirmative). 
5
 A I spoke with his wife, I'm not—I'm not even sure 
6
 if I did speak to him on the phone again, 'cause I think 
7
 maybe after I—after I interviewed him, the communication 
8 was through his wife. I'm sorry, I didn't keep any notes 
9 on how many times I spoke to him, b u t — 
10 Q Okay. And that's okay, but it was m o r e — 
11 THE COURT: You're saying that you remember you 
12 met with him once, and then any other conversation would 
13 be by telephone— 
14
 THE WITNESS: Uh huh (affirmative). 
15
 THE COURT: — a n d mostly with his wife? 
16
 THE WITNESS: Yes. That's my recollection. 
17
 Q (By Mr. Walsh) And at least more than once on 
18 the phone through his wife? 
19 A Yes. 
20 Q Okay. During that time, during any of those 
21 conversations, whether in person or by phone, did you tell 
22 him what you would recommend to this Court with respect to 
23 his sentence? 
24 A No. 
25 Q Or to his wife? 
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1 A No. 
2 Q Okay. Now, you have told us that you were aware 
3 that Detective Collins and he had talked about a possible 
4 plea arrangement in the case? 
5 A Yes, I was aware of it. 
6 Q And you gave—you got that information, was it 
7 from her or was it from him, or was it from both of them? 
8 A Both. 
9 Q Okay. And did you have that information from 
10 both of them prior to the time that you prepared the formal 
n J written document? 
A Yes. 
13 J Q Okay. And so there on Page 4 where it says, 
14 referring to the top, "Detective Collins and Mr. Hummel 
15 made an agreement the defendant would enter a plea, a guilty 
15 J plea to a criminal charge if the charge were held in 
abeyance so his job is not affected at the prison"; now,, 
18 J that information you had both from him and from Detective 
19 J Collins? 
A Yes. 
Q And that's not necessarily only information that 
22 | Y o u 9 o t f^oro Detective Collins, is it? 
„ « A No. I got more information than that from her. 
24 Q Okay. But I mean insofar as the source of that 
25 J sentence, at least that was the understanding, that you 
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understood that to be the understanding of those two 
individuals? 
A Yes . I did. 
Q Okay. Now, were you told that what Detective 
Collins had said was that she would talk to the screening 
attorney— 
MS. 
leading. 
THE 
MR. 
MS. 
MR. 
witness. I'm 
MS. 
this could be 
COLLARD: Well, I'm going to object. This is 
COURT: Sustained. 
WALSH: Judge, this is her witness. 
COLLARD: Well, I— 
WALSH: This is cross-examination of her 
entitled to lead. 
COLLARD: Your Honor, I really don't see how 
considered to be my witness in the context of 
this proceeding. 
THE COURT: Well, I haven't—but she hasn't 
demonstrated any— 
MS. 
client. 
MR. 
COLLARD: I think she's clearly adverse to my 
WALSH: If she is—I suggest she's here as an 
officer of the Court, and if she's entitled to call her and 
to lead, and to conduct the examination by leading, surely 
I arn as well. 
THE COURT: She hasn't demonstrated an adverse 
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1 position here, I'll overrule the objection. You may lead. 
2 Q (By Mr. Walsh) And was it your understanding that 
3 Detective Collins would talk to Kim Hornak, of my office, 
4 and recommend that the plea be held in abeyance? 
5 A It—it was my under— 
6 Q That the recommendation would be that it be held 
7 in abeyance? 
g A Your question is, did I understand that Detective 
9 Collins had talked to Kim Ilornak and discussed this type of aj 
10 j plea arrangement? 
Q Uh huh (affirmative). 
A Yes. That was my understanding. 
Q Okay. Had Mr. Hummel, during the course of your 
11 
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14 discussing with him this situation, had he told you that he 
had been to Court already, had entered his plea of guilty, 
had indicated to the Court that this plea was to be held in 
abeyance, and that the Court had refused to take that plea 
jg | in abeyance? 
A That's what he told me. 
Q Mr* Hummel told you that? 
2t i A Yes. 
22 I Q And when was it that you met with him, Ms. Rowley? 
3 . A I'm not quite sure of the date, it was some time 
24 after the plea, in August, and before October. 
25 I Q Okay, 
33 
A It was shortly after. It was closer to the August 
date than the October date. 
Q So, he was well aware that irrespective of what-
ever representations had been made to hira about the plea 
being taken under advisement, that the Court had refused to 
do that? 
A Yes. He's the one that told me that the Court 
said they were not bound by what the detective and the 
prosecutor had—what arrangements they had made. 
Q And that not only was the Court not bound by that, 
but that in fact, the Court had refused to do that? 
A That's what Mr. Hummel told me. 
Q Mr. Hummel, himself, told you that? 
A Yes. 
Q And that was after his plea, some time back in 
August, or maybe early September— 
A Yes. 
Q —of last year? 
A That's right. 
Q Okay. Now, Ms. Collard asked you about the 
staffing of this case. How many times was this case 
staffed? 
A It was staffed several times, as there would be 
different developments in the case. 
Q What were those developments, Ms. Rowley? 
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1 A Well, one was that we were trying to get him in to 
2 get an evaluation and he'd had a difficult time obtaining an 
3 evaluation from the three that were recommended at the plea, 
4 so I — 
5 Q The plea that you recommended at the what? 
6 A Okay. There was three counselors recommended t o — 
7 that he get an evaluation from, at the plea. That was my 
8 understanding, I wasn't there; but this is what he told me, 
9 J that he had been instructed by the Court to get an 
evaluation, and he was given three choices, and he was 
having a difficult time getting that accomplished. 
Q Why was that? 
A He'd tried to call and get an appointment with 
10 
11 
12 
13 
14 someone, this is what he told me, and that that person 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
wasn't available, and so he asked if he could be seen by 
someone else in the office. He was seen by another woman 
in the same office with one of the persons that had been 
recommended. He saw her one time and then the next time, 
she terminated and indicated that she wanted someone else 
to do the counseling. 
Q Why was that? 
A She told me that she'd felt intimidated by 
Mr. Hummel, and that she did not feel that she could do the 
evaluation and she felt that it needed to be handled by a 
man. 
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1 Q And was one of those three individuals this 
2 Mr. Nielsen? 
3 A No. 
4 Q That was an altogether a — 
5 A And that's one of the reasons that I staffed the 
6 case. I took this to the staff and discussed the 
7 possibility of making a recommendation that the evaluation 
8 J be done by Eric Nielsen. 
Q Okay. Ana is that what the staff in fact 
10 I recommended? 
11 I A Yes, it is. They instructed me to go ahead and 
12 ] pursue that. I had already started that process, I was 
13 J uncertain if this would be acceptable, so I immediately went 
14 I to the staff and asked if they felt that this was 
15 acceptable. 
16 Q During the course of your conducting this 
17 investigation, did Mr. Hummel ever tell you anything that 
18 I caused you concern for Sabrina's safety? 
19 | A Yes, he did. 
20 MS. COLLARB: Your Honor, I'm going to object. 
2i I This is beyond the scope of direct and it's really not 
22 relevant to the issue at hand, which is the voluntariness 
23 of the plea and representations that were made. 
24 THE COURT: What—why would you go into this area? 
25 MR. WALSH: Well, because in this statement, Judge, 
26 
4 
1 that he makes, she becomes aware that his only c 
2 for the loss of his job, and not really whether ti 
3[ been voluntarily entered or not. 
MS. COLLARD: Well, your Honor, I'm going to 
5 I object. That's argumentative. It's just his characteriza-
6 tion of the report and the report speaks for itself. 
7 THE COURT: I'm going to overrule the objection. 
8 You may proceed. 
9 I Q (By Mr. Walsh) What, if anything, did he tell 
10 you about Sabrina and his job and that situation? 
11 A I got my notes, if you want me to quote it 
12 exactly, or I can tell you from memory. 
13 Q Tell us from memory, if you would. 
14 A He indicated to me thai: if t h i s — 
15 MS. COLLARD: Well your Honor, if she has notes of 
16 what he said exactly, that would obviously be the best 
17 evidence. 
18 THE WITNESS: Okay. I wrote this as fast as I 
19 could while he was speaking. "If I lose my job, if 
20 I embarrassment to the point I can"t take it, I want Sabrina 
21 | taken out of that house, out the door, not part—let's see, 
22 I n o t — o h , he did. I asked him then if he wanted to be 
23 
24 
involved in where she would be placea, and he said he 
didn't care, he didn't want to DO p*rt of where she was 
25 placed. 
J / 
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Q 
adversely 
Do you want me to go on? 
MR. WALSH: No. 
THE WITNESS: Okay. 
(By Mr. Walsh) If this in essenc 
affected his job, he wanted Sabri ^i, or tne | 
house, but didn't care where she went? 
A 
Q 
impact on 
A 
Q 
That's right. 
7\nd he was aware then apparently that this could 
his job? 
Oh, yes. He was aware. 
Okay. 
MR. WALSH: I have nothing further. 
MS. COLLARD: I have— 
THE COURT: Go ahead. 
MS. COLLARD: — a couple of questions. 
REDIRECT EXAMINATION 
BY MS- COLLARD; 
Q Ms. Rowley, isn't it a fact that Mrs. Hummel 
called you shortly after you were assigned to this case 
and spoke 
raent? 
A 
Q 
A 
offender, 
with you about what had occurred at the arraign-
I don't recall it. 
Do you have your notes about that? 
I don't start taking notes until I interview the 
so.. . 
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1 Q Do you recall testifying at the hearing on April 
2 25th, that you recalled receiving a telephone call from 
3 Mrs. Hummel? 
4 A Prior to interviewing him? 
5 Q No, not—I didn't say prior to interviewing him. 
6 I A Oh. Okay. I was confused. 
7 Now, I talked to Mrs. Hummel many times. 
3 Q Okay. And do you recall that in your first 
9 J telephone conversation with her, that she expressed the 
concern that she and Mr. Hummel both felt, at having gone 
to the arraignment, feeling that they had had an agreement 
with Detective Collins, that he was going to enter a 
guilty plea that would be held in abeyance and eventually 
14 I dismissed, based upon their agreement to obtain counseling 
and that she told you that Judge Griffiths said that he 
didn't need to be bound by that, he wasn't strictly bound 
by that? Do you recall her expressing those concerns to 
you in that initial phone call? 
A Have I been asked this before? 'Cause I can't 
recall anything about that. I— 
Q Do you recall testifying about that in the hearing 
22 | on April 25th? 
„ . A That I talked with Mrs. Hummel? 23 
Q Yes. That she called you and expressed these 
25 J concerns; that they thought they had an agreement with 
3D 
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Detective Collins and they'd gone to the arraignment and 
Judge Griffiths had said that he would not be bound by that, 
and what was going on? 
A Well, I ~ 
Q And what was going to happen? Do you recall that? 
A I'm sorry, I don't recall— 
I Q Are you saying that it didn't— 
A I don't recall ever being asked this before, like 
this. I don't recall ever being asked if I discussed this 
I with Mrs. Hummel, now, I may have, but I don't recall. 
j Q All right. So, you're not saying that it didn't 
happen, you're just saying— 
A No, I— 
Q —you don't recall? 
A No. You're asking me, did I say that, and I 
don't recall. Now, maybe— 
Q Well, wait a minute. 
A Okay. 
Q I'm first asking you whether you recall Mrs. Hummel 
expressing these concerns to you. That's my first question. 
Do you recall that? 
A I wouldn't be surprised if we talked about it, but 
I don't have a real clear recollection of the conversation. 
Q All right. So, you just don't recall? 
A I'm sorry. 
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1
 Q Isn't it a fact, Ms. Rowley, that you were angry 
2 with Mr. Hummel, because he would not sign the psychological 
3 release? 
4
 A I wouldn't say that there was that much emotion 
5 involved, to be angry. 
6 MS. COLLARD: May I have this marked as an 
7 exhibit, your Honor? 
8 THE COURT: Be D-2. 
9 Q (By M s . Collard) Ms. Rowley, let me ask you to 
to ta^e just a moment and look at Plaintiff's (sic) Exhibit 2. 
11 MS. COLLARD: Your Honor, if I could provide a 
12 copy to the Court for reference,, 
13 Q (By M s . Collard) Ms. Rowley, let me represent to 
14 you that this is a letter from Eric Nielsen to the Department] 
15 of Corrections dated April 23rd, it was prepared in 
16 anticipation of the administrative hearing at which you 
17 testified under oath. And let me give you just a minute to 
18 read that. 
19 I don't recall specifically whether you had an 
20 opportunity to review t h i s — 
21 A No. I've never seen this before. 
22 Q — a t the April 25th hearing, so I'd like you to 
22 read it. 
24 Have you had an opportunity to read that document? 
25 A Uh huh (affirmative). 
41 
4 
1
 Q All right. Now, it indicates in Paragraph 2 on 
2
 the first page, quote, "Originally, I was contacted by 
3
 J Gwen Rowley about whether the Department of Corrections 
employees might use their employee assistance visits in 
5 obtaining an evaluation for purposes of the Court11. Is that 
6
 correct? 
7
 MR. WALSH: I object, Judge. That's hearsay. 
8 This man's not before the Court, this isn't part of her 
9 report. 
10 MS. COLLARD; I — 
V MR. WALSH; It's all hearsay. This is the report 
12 of a third individual, not a government agent, not somebody 
13 here that's preparing a report for your Honor, not 
14 necessarily shown to be anything that this lady has relied 
15 upon. And I object to it as hearsay. 
16 MS. COLLARD: Your Honor— 
17 TH£ COURT: Why wouldn't it be hearsay? 
1
* MS* COLLARD: Well, your Honor, it is hearsay, but 
19 I'm entitled to refresh the witness* recollection from any 
20 document that exists. She's testified as to who Mr. Nielsen 
21 was, that in fact, he is an agent of the government, he was 
22 someone that was contracted with by A P & P to provide a 
23 report to this Court by way of A P & P, as a psychological 
24 assessment, which Ms. Rowley has indicated was submitted 
25 with the report. And perhaps I should ask her for the 
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record. 
Q (By Ms. Collard) Was a copy of Mr. Nielsen's. 
psychological assessment one of the documents that was 
appended to your original report? 
A I'm— 
Q Excuse rae? 
A I'm checking to see. 
Q Oh. 
A Yes. 
0 All right. 
MR. WALSH: Even so, Judge, that doesn't make this 
letter anything that is not hearsay. It's still hearsay 
with respect to this proceeding. He's not here, he's not 
subject to cross. 
THE COURT: I think it is hearsay, and I would— 
I think that Mr.—or Dr. Nielsen, I should say doctor, would 
need to be here. 
MS. COLLARD: I—but I can use it to refresh her 
recollection. I asked— 
MR. WALSH: I don't think— 
MS. COLLARD: I asked her to testify earlier about 
her communications with Dr. Nielsen. 
THE COURT: Well, I'll allow you to— 
Excuse rne, you had a comment? 
MR. WALSH: If she's going to have her read it and 
4 ** 1 
* * > 
r 7 - 1 
1 i then refresh her recollection as to what transpired, I don't 
2 I have a problem with that; but to read from the document or 
3 to ask her what's in the document, I do have an objection 
4 I as to that, 
5 , TIC COURT; I would— 
6 I MS. COLLARD: Yeah. 
7 | MR. WALSH: That i s — 
THE COURT: I'd sustain that. If you wanted to 
ask her if that refreshes her memory, I'll let you do that. 
IIS. COLLARD: All right. That's what I'm asking 
her on these individual points, because I think it's 
important for the Court to be clear about what her 
conversations with Mr. Nielsen were. She's testified to 
some extent, that's why I'm asking her—I've asked her to 
read this, it's his version of what occurred and ask her if 
she agrees with that, if that refreshes her memory as to 
what occurred. 
MR. WALSH: Well, I think the question is, what 
happened. After this has been refreshed, tell us what 
happened. 
MS. COLLARD; Well, I—that's what I was asking 
her. 
Q (By Ms. Collara) Do you recall that on your first 
contact with Mr. Nielsen asking him whether an employee of 
the Department of Corrections could use their employee 
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assistance benefits in obtaining an evaluation for purposes 
of the Court? 
A Yes. I recall that. 
Q All right. So that occurred? That's what 
happened? 
A I called him and asked him that question. 
Q All right. And is it also true, as he states in 
the letter, that you determined between the two of you, or 
he found out and told you that that was okay? That kind of 
arrangement? 
MR. WALSH: Well, now, Ifd object to the form of 
the question. We're including hearsay itself in the 
question. She can ask what happened and what she was told. 
MS. COLLARD: Well — 
Tllii COURT: Sustained. 
Q (By Ms. Collard) Is that what happened? 
MR, WALSH: Well, I don't wane to—now, that's 
just the same question, is that what happened. That 
incorporates the prior hearsay. 
THE COURT: Sustained. 
THE WITNESS: Is what what— 
THE COURT: Rephrase the question. 
MS. COLLARD: All right. 
Q (By Ms. Collard) Does that refresh your 
recollection as to what occurred? 
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1 A Does this letter refresh my recollection?. 
2 Q Yes. 
3 A Is that the question? 
4 1 Q As to whether you determined that it was all right 
5 for an employee to use those kind of benefits? 
6 A Well, I didn't learn anything new by reading the 
7 letter. 
8 Q Well, if you didn't learn anything new, why did 
9 you recall him and ask him in the first place, if you 
already knew that employees could use those benefits for 10 
JJ t ha t purpose? 
12 
13 
14 
15 
16 
17 
18 
19 
20 
A Well, no, by reading t h i s , I d i d n ' t learn anything 
tha t I d i d n ' t already remember. That ' s what I was answering 
the quest ion t o . 
Q All r i g h t . Well, t h a t ' s what I'm t rying to get 
out , i s — 
A Okay. 
Q Because you didn't testify to that earlier. 
A What didn't I testify? I'm sorry. 
Q We're talking about your conversations with 
Mr. Nielsen. 
21 
22 I A. Okay. 
. Q What occurred, what you said to him and what he 
said to you. 
2 4 •* 
25 J A Okay. Well, what is the question? I'm sorry. 
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1 Q All right. Did you determine with Mr. Nielsen, 
2 or did he determine and tell you at the time of your 
3 conversations, that an employee could use their employee 
4 assistance, I assume that's some form of benefit— 
5 A Yes. 
6 Q — t o get an evaluation for a Court hearing? 
7 A There were many discussions about that with 
8 I Dr. Nielsen and others, of whether or not this would be 
9 appropriate. 
10 Q All right. And did you determine that could 
H occur? 
12 A Yes. We determined that this would be appropriate. 
13 We talked about the problems involved with it also. 
14 Q All right. Now, at the time that you spoke with 
15 Mr. Nielsen, did he explain to you that a privileged 
16 communication existed, .ana that Mr. Hummel would have to 
17 exercise a release of information to obtain a report for the 
18 use of the Court? 
19 
20 
21 
A Yes. I believe we talked about the difficulty in 
getting information. But releases arc always—I mean, 
that's customary, that's common, all—you can't talk to 
22 | someone without a release, so... 
23 , Q Right. That's true. 
24 I Did—do you recall Mr. Nielsen telling you that 
25 the arrangement whereby he would prepare the report and 
47 
4 
1
 give it to Ilr. Hummel who would then give it to you was his 
2 practice, that was his practice to do that? 
3
 J A I don't recall him saying that he did that in 
every case. I recall him saying that that's what he was 
5 going to do in this case. 
6
 Q All right. And did you tell him that that was 
7 unacceptable to you? To proceed in that fashion. 
8 A I don't recall saying that to him. 
9 Q All right. So, you didn't tell Mr. Nielsen that, 
10 gee, that's unacceptable, I want a release or A P & P is 
11 going to recommend that Mr. Kuiamel do some time in jail? 
12 A No. I didn't say that. 
13 Q And you didn't: tell Mr. Hummel that, either? 
14 Either you sign this release or we're going to recommend 
15 tftat you do some time in jail? 
16 A Ho. I didn't say that. 
17 Q All right. 
18 MS. COLLARD: Thatfs all I have. 
19 THE COURT: Do you have any other questions, 
20 Mr. Walsh? 
21 ME. WALSH: Yes, Judge. 
22 RSCROS5HEXAHII3ATION 
23 BY MR. WALSH; 
24 Q Did you ever tell the Hummeis that you had changed 
25 your recommendation, at all, Ms. Rowley? 
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A 
I Q 
that you 
A 
Q 
A 
about the 
the final 
Q 
A 
Q 
A 
No. 
Did you testify—have you ever testified to that, 
changed your— 
That I changed my— 
Uh huh (affirmative). 
Yes. There was some testimony in the hearing 
process, the many steps that had gone on to reach 
recommendation. 
In this case? 
Uh huh (affirmative). 
Okay. And what were those steps? 
When I originally staffed the case, based on his— 
see, he refused to sign releases of information in my office J 
even before he met with Mr. Nielsen. And based on some 
other things that I could list if you'd like, when I 
originally staffed the case, the recommendation was that he 
be given 
Q 
A 
Q 
A 
Q 
A 
indeed go 
six months jail. 
That's the original recommendtion? 
Yes. 
Okay. 
Oh. Do you want me to go on? 
And then go on. What are the other steps? 
As we proceeded through the process, and he did 
to see Mr. Nielsen and he did cooperate, which is 
what I learned during the process, that all—that Mr. Hummel 
4 9 
1 and his wife and daughter had been in to see the therapist 
2 at A.B.C. and that they were cooperating, and that I 
I 
3 eventually did get a copy. Then I restaffed the case, 
4 hoping that they v/oula change their mind from the six months 
5 Q And did that in fact happen? 
6 A Yes. 
7 Q But you did not communicate that to Mr. Hummel, 
8 did you? 
9 I A It's not our practice to discuss the recommendatiorji 
with the offenders. 
Q In fact, you had never communicated to him at all 
12 I whatever your recommendation would be, whether the six 
13 months, 30 days or whatever? 
14 J A Not regarding jail, no. 
Q And so this representation in the defendant's 
motion is not true, where it says that you changed, that-
17 j or that it is true, that you changed it but you did not 
18 I give notice to Mr. Hummel about that? 
19 I A I certainly don't recall ever talking to him 
2Q | about jail time. 
10 
11 
15 
16 
21 
23 
24 
Q Now, it is also alleged in here that the sole 
22 reason for your recommending the 30 days in jail was based 
upon his refusal to sign the release? 
A That's not true, it's not the sole reasons. There 
25 were many reasons. 
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Q Was that a factor? 
A It was one of the factors. 
Q How many—what other factors went into that? 
A Could I explain why it's a factor? 
Q Yes. 
A Okay. It wasn't so essential regarding the 
evaluation. His—he refused—his refusal to sign a release 
meant that supervision by the supervision agent would be 
very difficult, it would be difficult for the probation 
officer to have ongoing conversation with the therapist in 
order to determine if progress is being made. And so, you 
know, I have what I needed in order to complete my report 
and send it on to Court, but supervision of someone who 
won't let us communicate with the therapist is very, very 
difficult. And the probation officers that do this were in 
the staffing, so that's why that—that is important. Other 
issues— 
Q That is only one factor, though? 
A It's only one factor. 
Q All right. 
A Other issues here are the offender's refusal to 
admit he has a problem. That's one thing we always look at 
is whether or not someone admits they have a problem. Other 
issues were his comments to me regarding whether or not he 
thought he needed treatment and he made a comment to me that 
51 
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1 if he lost his job, he wouldn't go to counseling. 
2 Q He wouldn't go to counseling? 
3 A That's what he said to me. I — 
4 Q Okay. 
5 I A He said, if I lose my job, I will not go to 
6 counseling. It indicates that it was—okay. He indicated 
7 to me that he didn't think he had a problem, that he was 
3 not receptive to counseling. 
9 J Q Anything else? 
A When we—when we staff cases involving children, 
these are the issues that we look at: whether or not they 
admit or deny to the problem and whether or not we think 
the problem can be dealt with with treatment. If they 
10 
11 
12 
13 
14 don't admit and deny, then we don't f e e l treatment w i l l be 
15 
17 
19 
20 
24 
successful, and we do whatever is necessary to protect the 
16 child. 
Q All those factors, and I assume other factors— 
tg | A Other factors that we always talk about is 
employment, mental health, drug and alcohol, you know, we 
talk about the whole package of the individual, so... 
21 | Q Was there any representation made to him by you 
22 | as to what your recommendation would be, such that he would 
, have something to rely on in coming to this Court and 
expecting any particular sentence? Does that make sense to 
25 Y o uf Gwen? 
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 A I think so. You want to know if I told him, 
2 "When you go to Court, this is going to happen"? 
3 Q This is—in essence, and this is what we're 
4
 recommending, and there's a good chance that the Court's 
5 going to rely on this? Or anything of that nature? 
6 A No. I recall having a discussion with him 
7 similar to what I just discussed with you now, about how 
8 the Department of Corrections feels about people admitting 
9 that they have a problem, and whether or not they will 
10 participate in treatment; but I certainly didn't make any 
11 threats or promises about what the sentence or recommendatio4 
12 would be for sentencing. 
13 Q You didn't ever—in fact, you never did convey to 
14 him what the recommendation would be? 
15 A No. I recall discussions with him, but I did not 
16 tell him what our recommendation would be. It is not our 
17 practice to do that. We are trained not to do that. 
18 Q Okay. 
19 MR. WALSH: Nothing further, Judge. 
20 THE COURT: Do you have a n y — 
21
 M S
* COLLARD: Yes. 
22 FURTHER REDIRECT EXAMINATION 
23 BY MS. COLLARD: 
24 Q Ms. Rowley, on Page 4 of your report, A P & P 
25 report, the second paragraph; do you see that? 
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A Yes. 
Q All right. You indicate there, "Detective Collins 
screened this case with Ms. Hornak from the Salt Lake 
County Attorney's Office. Ms. Hornak agreed to recommend 
the case be held in abeyance." Do you see that? 
A Uh huh (affirmative). 
Q All right. Now, if you turn over two pages, there 
where it says, "The prosecutor's statement". Do you see 
that under "G"? 
A Yes. 
Q Okay. And it says, "The prosecutor, Ms. Kim Hornak! 
wishes to recommend the defendant receive a jail sentence of 
30 days". Do you see that? 
A Yes. I do. 
Q All right. Now, that's different than what it says 
two pages earlier, that she'd agreed to have the plea held 
in abeyance; isn't that right? 
A Yes. It is. 
Q All right. So she changed, didn't she? 
A She did, I guess. 
Q And your report reflects that change? 
A I wrote the first part based on the report, and 
then this "G" is based on the telephone conversation with 
Ms. Hornak. 
Q All right. So, she changed her recommendation, 
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didn•t 
A 
Q 
A 
Q 
she? 
It appears she did. 
And you reflected that in your report? 
Uh huh (affirmative). 
All right. But you didn't ever advise Mr. Hummel 
that she had changed her recommendation, did you? 
A 
Q 
job or 
A 
Q 
It wouldn't be my job to do that. 
Wouldn't be your job; well, whether it was your 
not— 
I didn't do it, no, I didn't. 
—you never told him about that? All right. 
And it's your testimony here today under oath 
that you never made any representations to Mr. Hummel or 
his wife that you would go along with the recommendation thati 
he be a llowed to enter a plea and have it held in abeyance 
and ultimately dismissed, if he would attend counseling? 
Is that 
A 
Q 
A 
your statement here today in Court under oath? 
Okay. You're asking me if I said to Mr. Hummel— 
Or his wife? 
—or his wife, if you go to counseling, we'11 go 
along with this bargain? No. 
Q 
A 
Q 
allowed 
Not in exactly those words, but in effect? 
Yes. 
I will join in a recommendation that you be 
to hold your plea in abeyance? 
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A No. Because as far as I was concerned, that was— 
already didn't exist by what the Judge had done. I mean, 
he'd entered a guilty plea, and— 
Q Based on the agreement that you reflect in your 
report, between he and Detective Collins, he had entered a 
guilty plea— 
A Okay. Okay. 
Q —based on the agreement between he and Detective 
Collins that's referred to in your report? 
A Well, I— 
Q Isn't that right? 
A I understood that the original agreement was that 
he not even have to enter a plea. Now— 
Q That's not what your report reflects, is it? 
A Oh, shoot. Let's see here. 
Q Page 4. 
; A We're getting off track here. 
Okay. My understanding was, and this is done 
sometimes, that they don't have them enter a plea, and that 
that's what happened, the Judge said, well, I want you to 
enter a plea. So— 
Q All right. But in your report there, the second 
i sentence on Page 4— 
A • Uh huh (affirmative). 
Q —clearly indicates, quote, "Detective Collins and 
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19 
Mr. Hummel made an agreement the defendant would enter a 
guilty plea to the criminal charge if the charge were held 
in abeyance so his job is not affected at the prison". 
A Oh. Okay. 
Q Doesn't it say that? 
A Where are we? 
Q Second sentence— 
A Oh. 
Q —Paragraph 4, under "A", official version. 
A Okay. It's kind of subtle. 
Q So that was your--
12
 I A Whether or not they enter a plea. 
13
 ' Q That was your understanding at the time? 
14 A Yes. 
Q All right. 
A Except, that's what I understood here. I'm 
wondering i f — I don't know. Okay. 
Q Isn't it also true, Ms. Rowley, that Mr. Nielsen 
didn't recommend any jail time for Mr. Hummel, did he? 
20
 | A They normally don't recommend jail or not. That's 
21
 I not usually— 
22
 Q And in fact, in his report, Mr. Nielsen said that 
23 I Mr. Hummel and his wife and Sabrina had been very coopera-
24 I tive? 
25
 A Yes. And that was information that I could use 
52. 
1 in the staffing. 
2 Q Right. And he said that they were willing to 
3 come and had come to him on a regular basis since they'd 
4 signed up; is that right? 
5 A In the evaluation? 
6 Q Yes. 
7 A I'd have to review it. I haven't read it for 
8 I six months. 
9 Q All right. But whatever it says, it says? 
to I A I remember, after I read the evaluation, that I 
n I was pleased. I felt good about it. I felt better than I 
12 had before. 
13 Q Wasn't it your testimony at the April 25th hearing 
14 I that your initial recommendation was that Mr. Hummel not do 
15 a n Y Jail time? That you didn't think it would be productive 
16 and that you argued, in fact, with the A P & P staff over 
17 making that recommendation? 
18 I A I had some strong feelings, personal feelings 
19 J that the rest of the staff didn't agree with, 
20 | Q Yeah, but what you did initially when you went in 
21 | and had this case staffed was you told the staff you didn't 
22 | think Mr. Hummel should do any jail time? 
23 | A I was concerned about the effect on the family— 
24 Q Right. 
25 I A — i f he did. 
58 
1 Q But isn't that what you told the staff, that you 
2 didn't feel that Mr. Hummel should do any jail time? 
3 A Yes. I told them that, that I—it was my belief— 
4
 Q Right. And that when you—after you told them 
5 that, they said, well, we're going to recommend jail time 
6 because he didn't sign these releases? Isn't that what you 
7 testified to on April 25th? Under oath. 
8 A That was one of the reasons. 
9 Q But you initially recommended against jail time? 
10 | A Personally, that was my recommendation. 
ii I Q All right. And when we look at the recommendation 
12 here that is embodied in this report, even though it's 
13 signed by you, what you're telling us is that this isn't 
14 J y ° u r personal recommendation, that you go in and make a 
recommendation to the A P & P staff— 
A Uh huh (affirmative). 
Q — a n d they decide collectively what the 
recommendation is going to be, and then you put it in tile 
report and sign the report; isn't that right? 
A Uh huh (affirmative). And the last—the first 
sentence of the last paragraph states that—or no, on the 
recommendation? 
Q Uh huh (affirmative). 
A Okay. On Page 17, "It is respectfully recommended 
by the staff of Adult Probation & Parole", it's not my 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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1 personal recommendation. 
2 Q Right. So, it was the staff that made this 
3 recommendation against your recommendation, you, the 
4 person that evaluated this case, against your recommenda-
5 tion— 
6 A W e l l — 
7 Q —that he do no jail time? 
8 A --by the time this was prepared, I concurred with 
9 J the staff. 
Q All right. Okay. You concurred with the staff. 
A There's a process, and this was the proper 
recommendation• 
Q But it is true, Ms. Rowley, isn't it that you did 
10 
11 
12 
13 
14 change your recommendation? You initially recommended to 
15 
16 
the A P & P staff that there be no jail time for Mr. Hummel 
and later, as you've just testified, you changed that 
17 j recommendation? 
18 J MR. WALSH: That's been asked and answered, Judge, 
Q (By Ms. Collard) Isn't that right? 
MR. WALSH: We've gone into this and beat this, 
I think it's almost dead. 
THE COURT: I'll let her answer. Answer. 
23 I THE WITNESS: Okay. Would you please repeat it? 
24 , MS. COLLARD: Okay. 
25 J Q (By Ms. Collard) You changed from your initial 
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19 
20 
21 
22 
recommendation that there be no jail time and at the end, 1 
you say you concurred with the staff's recommendation that 
there be jail 
A Yes 
Q All 
that change? 
A No, 
Q Nor 
A No. 
MS. 
THE 
MR. 
THE 
time; is that right? 
• 
right. But you didn't tell Mr. Hummel about 
I didn't. I never would. 
his wife? 
COLLARD: Thank you. 
COURT: Any other questions of this witness? 
WALSH: No further questions. 
COURT: You may step down. Thank you. Watch 
your step as you stand down. 
THE 
to stay? 
THE 
MS. 
THE 
This 
that? 
MS. 
called as a wi 
matter, after 
WITNESS: May I be excused, or do you want me 
COURT: Any other reason why she should stay? 
COLLARD: No. 
COURT: Thank you. You're excused. 
, was never received, so you want to withdraw 
COLLARD: Detective Collins. 
LESLIE COLLINS, 
tness by and on behalf of the defense in this 
having been first duly sworn, assumed the 
61 J 
T r-
1 witness stand, and was examined and testified as follows: 
2 DIRECT EXAMINATION 
3 BY MS. COLLARD: 
4 Q Detective Collins, is Exhibit 1 there on the desk 
5 in front of you? That's the A P & P report. 
6 THE COURT: No. It's right here. 
7 MS. COLLARD: Okay. Thank you, your Honor. 
8 THE COURT: Uh huh (affirmative). 
9 I THE WITNESS: Thank you. 
10 | THE COURT: Would you state your full name, 
n I please? 
THE WITNESS: I'm Leslie Collins. 
Q (By Ms. Collard) What is your position, Ms. Collinjs? 
A I'm a deputy sheriff with the Salt Lake County 
Sheriff's Office. 
Q All right. Can you move that microphone just a 
little bit closer to you, make sure we pick you up. Thank 
12 
13 
14 
IS 
16 
17 
19 
20 
21 
22 
23 
24 
25 
is y°u< 
Now, you've been here in Court this morning and 
heard the testimony, have you not? 
A Yes. 
Q All right. And you are the Detective Collins 
referred to in the A P & P report that's been marked as 
Exhibit 1 here today; is that right? 
A Yes. I am. 
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Q All right. Now, if I can ask you to turn to Page 
4 of that report. Do you have that before you? 
A Yes. 
Q All right. Is the second sentence of that first 
paragraph there under where it says, "A", official version. 
Are you with me? 
A Uh huh (affirmative). 
Q All right. It says there, quote, "Detective 
Collins and Mr. Hummel made an agreement that the defendant 
would enter a guilty plea to the criminal charge if the 
charge were held in abeyance so his job is not affected at 
the prison". 
A Yes. 
Q Do you see that? 
A Uh huh (affirmative). 
Q Was that agreement made? 
A Yes. It was. 
Q All right. Now, and the next paragraph, it 
states, the first sentence, first two sentences, "Detective 
Collins screened this case with Ms. Kim Hornak from the 
Salt Lake County Attorney's Office. Ms. Hornak agreed to 
recommend the case be held in abeyance". Was that agreement 
made ? 
A Yes. It was. 
Q All right. And did you communicate that, the fact 
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1 of that agreement to Mr. Hummel? 
2 A Yes. I did. 
3 Q All right. And this was prior to the arraignment 
4 J on this charge, before Judge Griffiths? 
A Yes, it was. 
Q Okay. Now, after the arraignment, did Mr, Hummel 
7 | and Mrs. Hummel contact you about what had occurred at the 
Q I arraignment? 
9 J A I don't recall that at all. I think I testified 
to that, too, in the administrative hearing. I don't recall 
the conversation. 
Q You're not saying it didn't happen, you just don't 
recall? 
14 I A I really—yeah, I'll say I don't recall• 
15 J Q All right. And at the time that Mr. Hummel 
appeared at the arraignment, you knew that he didn't have 
17 I counsel; is that right? 
78 I A No, I didn't know that. I wouldn't have known 
that because I don't follow the case through. Once I 
screen it and I talk to them, I really don't follow up from 
that point on that much. 
10 
11 
12 
13 
19 
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22 Q All right. So after your agreement, you'd reached 
this agreement with him, he went to the arraignment and you 
didn't know whether he had counsel or not? 
25 A Yeah. At that point, I wouldn't have. 
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1
 Q All right. And at that point, you had told him 
2 that you'd talked to the prosecutor, Kim Hornak, and she had 
3
 agreed to recommend that the plea be held in abeyance— 
4
 A Yes. 
5 Q — a n d ultimately dismissed, based on his agreement 
6 to get counseling? 
7
 A Yes. 
8 Q All right. And prior to the time of his sentencing 
9 before this Court on this charge, you never told Mr. Hummel 
10 that you had changed your recommendation— 
11 A No. 
12 Q — d i d you? 
13 A No. I didn't have—I had very little contact, if 
14 any, after, you know, I screened the case with Kim Hornak. 
15 Q All right. And you didn't tell hixa—did Kim 
16 Hornak change her recommendation at some point? 
17 A I didn't necessarily talk to Kim in this, so I 
18 don't know. 
19 Q So, you don't know—the last time you talked to 
20 Ms. Hornak, the prosecutor, as far as you knew, she had 
21 agreed to this arrangement where Mr. Hummel would enter a 
22 plea and his plea would be held in abeyance? 
23 A I can't answer for her, so I don't know. 
24 Q No, I'm not asking you to answer for her. I'm 
25 asking you about your knowledge. As of the last time you 
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1
 talked to her, she had agreed to this arrangement? As 
2
 reflected in the report. 
3
 J A Boy, I don't recall if I talked to her after this, 
after things were brought to my attention or not. So, that1^ 
5 hard. I can't. 
6
 Q All right. But at least you recall uhat if she 
7
 had changed her mind or changed her recommendation, that 
8 you had never let Mr. Hummel know— 
9 A No. 
10 Q —about that? 
11 A, No. I didn't. 
12 Q Okay. 
13 MS. COLLARD: That's all I have, your Honor. 
14 THE COURT: Any questions? 
15 CROSS-EXAMINATION 
16 BY MR. WALSH: 
17 Q Detective Collins, exactly what was your agreement 
18 with Mr. Hummel? 
19 A That I would recommend that the case be held in 
20 abeyance if he attended a counselor, and we gave him three 
21 different names, an agreement with the County Attorney's 
22 Office, to go to, along with his family and that the 
23 records be turned over to me, the County Attorney's Office 
24 and the courts, and that we would held it in abeyance and 
25 at that time, dismiss the charges, after, like a year or 
six months, something like that. 
2 THE COURT: I'm sorry. Your answer tailed off at 
3 I 
the end. 
4 
5 
6 
7 
8 
11 
THE WITNESS: Oh. That it would be dismissed 
after the time that the Court gives, six months to a year, 
there's some time frame that it is dismissed in abeyance. 
THE COURT: Okay. 
Q (By Mr. Walsh) So your agreement was to recommend 
9
 I that to Ms. Hornak? 
10
 I A Yes-
Q Okay. And in fact, did you recommend that to 
12 I Ms. Hornak? 
13
 I A Yes. I did. 
Q All right. And you didn't—did you ever represent 
to Mr. Hummel that in fact that's what the Court would do? 
16
 I A I may have said they normally go by our 
17 I reco-uonendations. I didn't ever tell him the Judge was bound 
by that or anything of that situation, but I told him that 
that would be my recommendation, yes. 
Q Okay. But that was merely your recommendation to 
21 I the County Attorney? 
22
 I A Uh huh (affirmative). 
Q Did you ever make the recommendation that you 
24 personally, as well, would make that to the Judge? 
14 
15 
18 
19 
20 
25 A I don't think s o , no, I wouldn't have done t h a t . 
JLL 
10 
11 
12 
1 But it may have been in my pre-sentence, that I may have 
2 said, I may have told him I may recommend that in my pre-
3 sentence that— 
4 Q Were you ever contacted in the pre-sentence 
5 investigation with respect to what your recommendation would 
6 be? 
7 A Numerous times I was contacted. 
8 Q And did you tell them that that's what your 
g J agreement was, is that— 
A When I was first contacted, yes, I said that I 
had made an agreement with Mike Hummel that the case be 
held in abeyance, and I was contacted numerous times after 
13 I that time with the problems that A P & P had with Mike 
14 Hummel. 
Q But insofar as what you had agreed to do with 
Mr. Hummel, you did that? 
A I did that, yes, at the very first, uh huh 
(affirmative). 
Q Aside from possibly having told him that the Court 
usually goes along with the recommendation of you and the 
County Attorney, any other representations or promises made 
22 I to him? 
3 , A Not that I recall. 
24 I MR. WALSH: I have nothing further, Judge. 
25 THE COURT: Okay. Redirect? 
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case. 
briefly 
called 
matter, 
witness 
BY MS. ( 
Q 
Q 
for the 
A 
MS. 
THE 
MS. 
THE 
MR. 
COLLARD 
COURT: 
COLLARD 
WITNESS 
WALSH: 
Just in case. 
THE 
MS. 
THE 
COURT: 
COLLARD 
COURT: 
as a witness bj 
after 
stand 
THE 
MS. 
: I have nothing further, your Honor. 
You may step down, Detective. 
: Thank you, Detective Collins. 
: Can I be excused? 
I'd like her to stay, Judge, just in 
Okay. We'd ask you to stay. 
: Your Honor, if I may call Mrs. Hummed 
Okay. 
NEILA RAE HUMMEL, 
r and on behalf of the defense in this 
having been first duly sworn, assumed the 
r and was examined and testified as follows: 
COURT: 
COLLARD: 
30LLARD: 
Mrs. 
THE 
(By 
Hummel-
COURT: 
You may proceed. 
Thank you. 
DIRECT EXAMINATION 
— 
Get her full name, please. 
Ms. Collard) Would you state your full name 
record? 
Neila Rae Hummel. 
THE 
THE 
COURT: 
WITNESS: 
Would you spell that first name? 
N-e-i-1-a. 
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1 THE COURT: It's Neila? 
2 THE WITNESS: Neila. 
3
 Q (By M s . Collard) Mrs. Hummel, did you have contact! 
with anyone associated with Adult Parole & Probation 
5 following your husband's arraignment on a charge before 
6 this Court? 
7 A Yes. 
8 Q Who did you speak with? 
9 A Gwen Rowley. 
10 Q When did you talk to her? 
1! A I don't recall the day. It was the day that Mike 
12 had his appointment to go in and see her, that the Court 
t3 made that appointment date. 
14 Q And when you indicate that you spoke with her, was 
15 that in person or by phone? 
16 A I spoke with her on the phone, then I went in later! 
17 that afternoon and talked with her. 
18 Q Would you tell the Court what occurred in terms 
19 of your initial telephone conversation with her? 
20 A I tola her that this isn't how things were told 
2i was going to happen with us, that Mike would b e — t h i s would 
22 be held in abeyance for six months, and then later dismissed, 
23 that we were not going to have to go to Court. And she says 
24 that she would speak with Leslie Collins, and I later went 
25 in that afternoon, she said she spoke with Leslie Collins and 
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1
 that everything's going the way it was supposed to be going. 
2
 Q And what did you think she meant by that? 
3
 A That Mike was supposed to go in, give his plea, 
and when he comes for sentencing, after the pre-sentence 
5
 report is done, that at that time, the Judge would tell him 
6
 everything would—it would be held in abeyance for six 
7
 months provided you seek counseling, and then later reviewed 
8 and dismissed. 
9 Q All right. And did you in fact seek counseling 
10 after that? 
11 A We had an appointment that same day that Mike 
12 came to his arraignment with a counselor that Social 
13 Services and Detective Collins gave us. We went and spoke 
14 with them that day. 
15 Q All right. Did you also have conversations with 
16 Detective Collins after the arraignment? 
17 A I just mostly recall conversations with Gwen 
18 Rowley. 
19 Q All right. Do you recall anyone telling you, 
20 Detective Collins or anyone else, that they had changed 
21 their recommendation as to what the sentence should be in 
22 this case? 
23 A No. 
24 MS. COLLARD: Thank you. I have nothing further. 
25 THE COURT: You may cross. 
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1 CROSS-EXAMINATION 
2 BY MR. WALSH: 
3 Q I'm sorry. Was that that nobody ever conveyed to 
4
 you they had changed the recommendation? 
5 A Right. No one—no one said anything about, itfs 
6 not going to be held in abeyance, that—you know, we're 
7 going through with the charges. No one ever told me 
8 anything different than it would be held in abeyance for 
9 six months and then later dismissed. 
10 Q All right. Now, did you attend, Mrs* Hummel, 
11 Mike's arraignment on this charge? 
12 I A I did. 
13 Q And you were present then when Mr.—your husband, 
14 Mr. Hummel, was asked by the Court if he had been present 
15 during the admonition of all the rights that this Court had 
16 given everyone else that day? 
17 A Correct. 
18 Q You were present when your husband was asked if he 
19 wanted to have an attorney present? 
20 A Yes. 
21 Q Were you not? 
22 A Yes. 
23 Q And he indicated to his Honor, Judge Griffiths, 
24 that he did not? 
25 A Yes. 
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1 Q You were present when the Court asked Mr. Hummel 
2 how he pled to the charge and your husband said he pled 
3 guilty with an explanation? 
4 A Yes. 
5 I Q There was some discussion then between Mr. Hummel, 
your husband, and the Court, that the Court was going to 
7 I require a pre-sentence report, and then your husband said to 
8 the Judge, I've been told that this plea would be held in 
9 J abeyance and that in time# it will be dismissed? 
A Yes. 
Q And that that representation had been made to him, 
at least by Leslie Collins, and possibly by Detective Strong\ 
as well? 
A Yes. 
10 
11 
12 
13 
14 
15 Q And Judge G r i f f i t h s t o l d your husband a t that 
16 
17 
18 
19 
20 
21 
time that those were not officers of the Court, and he was 
not—first of all, he was not bound by it, that recommenda-
tion, and second of all, he was not going to follow it? 
A I just remember the part that he's not bound by 
their recommendation, they had no right to tell him that. 
Q All right. And that the Court told your husband 
22 I that he was not taking that plea in abeyance? 
M . A I don't recall that, no. 23 
. Q Well, you had some concern about the fact that it 
25 J wasn't held in abeyance, because you called Gwen Rowley about} 
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it? 
A 
Q 
that the 
A 
Q 
A 
Q 
that the 
A 
Q 
Right. Right. 
So, you knew at the time that the plea was entered 
plea was not held in abeyance? 
That's right. 
All right. And your husband knew that as well? 
That's right. 
That was the very day, back in August of last year J 
plea in fact was entered? 
Right. 
All right. And were you present when your 
husband was sentenced— 
A 
Q 
A 
Q 
Griffiths 
Yes. I was. 
—in October? 
Yes. 
All right. And were you present when Judge | 
said, you have had the right to have an attorney, 
do you want to have an attorney present, and your husband 
said no? 
A 
Q 
Yes. 
And that happened a couple of times in which 
Judge Griffiths said, it might be wise to have an attorney? 
A I don't recall him saying it would be wise. I 
recall him asking him more-than once if he would like to 
have an attorney. 
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1 Q And so in October of last year, both you and your 
2 husband were aware that the recommendation by Leslie 
3 Collins had not been accepted by the Court? 
4 A No* 
5 Q You were not? 
6 A Because we were—I was talking to Gwen Rowley, 
7 she said she spoke with Leslie Collins, and everything is 
8 going according to schedule. When you go to your sentencing J 
g that, at that time is when the Judge will say, this will be 
held in abeyance, provided you seek counseling for six 
months, and then the charges were dismissed. That's why we 
did not seek an attorney because we were told that this is 
when it's held in abeyance, when you go for your sentencing. 
At that time, and the arraignment was just that, to enter a 
plea. 
Q Okay. Well, you were present then when Ms. Hornak 
of my office, indicated to the Court that while that had 
been the recommendation of Leslie Collins, that is that the 
plea be held in abeyance, that Ms. Hornak, at that time, was 
not willing to follow that recommendation? 
A She said that that was the agreement between her 
and Leslie, but she had changed her mind at this time. 
Q And that— 
A And now, this is what she wants to happen. 
Q That's right. And that happened on October 10th— 
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1
 A That's correct. 
2 Q — o f last year, at the time your husband was 
3 sentenced? 
4
 A Right. 
5 Q And so you knew at that point in time, did you 
6
 not, Mrs* Hummel, that the arrangement with Detective 
7 Collins was not being followed? 
8 A Only when the lady over there stood up and said 
9 that* 
10 Q Okay. 
11 A Other than that, I thought that this is what was 
12 going to happen, that the Judge would say this would be held 
13 in abeyance and we would still continue to see the 
14 counselor we were seeing* 
15 Q Okay* So at that time, the Judge never indicated 
16 the plea was going to be held in abeyance? 
17 A No. And he never indicated that it would not, 
18 either, until after he spoke with Mike. 
19 Q Until when? 
20 A After he spoke with Mike, and he was standing up 
21 there and asked Mike if he was ready for his sentencing, and 
22 did he have anything to say, and then aft^r that is when 
23 he told Mike that he ordered him 360 days in jail and 
24 suspended 330. I don't think until that moment—I thought 
25 everything was going to b e — i t would be held in abeyance. 
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Q 
time? 
A 
Q 
October? 
A 
Q 
A 
Q 
And in fact, it wasn't held in abeyance at that 
That's right. Right. 
And both you and your husband knew that back in 
Not until that day, no, we did not. 
All right. Back on October 10th— 
Right. 
—of last year. When was it that your husband 
started to serve his jail sentence, do you recall? 
A 
Q 
A 
Q 
That day. That same day. 
That day, October 10th? 
Yes. 
All right. And this was far and above more than 
you had anticipated happening by having this plea held in 
abeyance, 
A 
Q 
ago, didn 
A 
Q 
wasn't it? 
Yes, it was. 
And you knew that what's now nearly eight months 
't you? 
Yes. 
Okay. 
MR. WALSH: Nothing further, Judge. 
THE COURT: Any redirect? 
MS. COLLARD: No, your Honor. Thank you. 
THE COURT: You may step down. Watch your step. 
77 1 
4 
10 
11 
1
 Do you have anything, other witnesses? 
2 MS. COLLARD: No, I don't, your Honor. If I — 
3
 THE COURT: The State going to have any witnesses? 
MR. WALSH: No, your Honor. 
5 I THE COURT: Okay. If you'd like to—-
6
 These gentlemen need to do something. 
7
 MS* COLLARD: Thank you, your Honor. I would like 
8 to say that we very much appreciate the Court's indulgence 
9 in hearing this matter two times. It has come about as a 
rather unique set of circumstances, I'm sorry that the 
evidence couldn't be brought before the Court at one time, 
12 I it was just simply that we weren't aware of it. I donft 
13 think I've ever had occasion to even ask the Court to produce 
a pre-sentence report of A P & P, and it just is an unusual 
thing, the way that it came about, with the administrative 
hearing and hearing the testimony of Detective Collins and 
17 J Gwen Rowley. 
18
 I I think the Court can see from the pre-sentence 
report itself that it confirms the existence of the agreement 
20 I between Detective Collins, and I think she's been very 
2i candid and should be commended for her candor in telling the 
22 Court exactly— 
23 THE COURT: Can she be released? 
24 MR. WALSH: Pardon me, Counsel. May she leave 
25 now? 
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1 1
 MS. COLLARD: Yes. Certainly. 
2
 | MR. WALSH: Thanks, Leslie. 
THE COURT: Thank you, Detective. 
4 I 
MS, COLLARD: tod we appreciate her candor in 
5 J telling the Court exactly what occurred and her discussions 
with Mr. Hummel, and that she told him and agreed that, that 
7
 she made an agreement with him. And perhaps she didn't have 
8 any right to make that agreement, and the Court certainly 
9 did tell Mr. Hummel, there's no question about it, that the 
Court need not be bound by the recommendation of a detective 
n or a prosecutor or anyone else. 
12 At the same time, I think we all recognize that 
the Court, because it is so burdened in cases, generally 
does rely on the reports of A P & P and that—and recommenda-
15 tions that are made by A P & P. 
16
 Sometimes the Court, as in this case, may not be 
n totally aware of how those recommendations are generated or 
18 what they're based on; but I think when we look at the issue 
19 of voluntariness of Mr. Hummel1s plea, and the fact that 
20 he appeared at arraignment without counsel, based on the 
21 agreement that's reflected in the report, that if he agreed 
22 to get counseling, which there's no dispute that he did do, 
23 that his plea would be held in abeyance and ultimately 
24 dismissed. And that those assurances were made, and that he 
25 relied on those, and that after the arraignment and after 
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the Court said the Court wouldn't necessarily be bound, and 
I think it's fair to say that in most of the cases that I 
have appeared as counsel, in criminal cases, the Court will 
say, well, you understand I'm not bound by the recommenda-
tion of the prosecutor, I fm not saying I won't follow it, 
I'm not saying I will, I'm j u s t — I want you to know that 
I'm not bound by that, and that I can do anything that I 
8
 I think wise; but I think it's certainly my experience that 
9
 J the Court generally does follow the recommendations that 
are made. It does rely on the expertise that the Department 
of A P & P has in making recommendations. 
*2 I i think it's clear in this case that after the 
13
 J arraignment, there's nothing to contradict Mrs. Hummel fs 
testimony about her conversation with Ms. Rowley, Ms. Rowlejj 
simply says she doesn't recall it, she doesn't state 
affirmatively, and did not testify that the conversation 
did not occur, and I believe Mrs. Hummel testified to that 
in the first hearing before the Court, that they were 
concerned because of what the Court said at the arraignment 
And they called Detective Collins and said, well, wait a 
10 
11 
14 
15 
16 
17 
18 
19 
20 
21 J minute, we thought we had an agreement here, and the Judge 
22
 I is telling us that he's not necessarily going to be bound 
23 I by that agreement. What do we do? What's going on? 
24 And Detective Collins tells them, w e l l — o r excuse 
25 me, Gwen Rowley tells them, well, I'll talk to Detective 
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1 Collins and see w h a t f s going on. She later reports back to 
2 Mrs* Hummelf when M r s . Hummel goes in that afternoon, w e l l , 
3 I fve talked to Leslie Collins, everything's on track. 
4
 M s . Rowley's report reflects that at least additionally, 
5 M s . Collins or someone told her that the prosecutor had in 
6 fact agreed to this arrangement, so that Mr. Hummel goes 
7 into the sentencing without counsel. The only thing that he 
8 knows is that Detective Collins had agreed to this arrange-
9 ment, to recommend it, and the prosecutor's agreed to 
to recommend it. He hasn't heard anything else. They have 
u received assurances that gee, everything's going to be all 
12 right, we know what the Court says, but that's what the 
13 Judge says all the time. They usually go by our recomraenda-
14 tions, so go along, get counseling, this will be dismissed, 
15 and that's what he's relying on. 
16 And I really think under those circumstances that 
17 his plea is not voluntary. If he had known that w h a t — t h a t 
18 he was going to be sentenced to jail and that the 
19 recommendations would not be followed, if he had not 
20 I received assurances that they would be followed in all 
21 | likelihood, that he would not have entered that plea. 
22 I I think it's also very interesting that M s . Rowley 
23 
24 
testified that this recommendation for jail time on the 
part of A P & P, which was not her initial recommendation 
25 which she testified here under oath, and in the hearing on 
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 April 25th under oath, that she went in and said, I don't 
2
 I think he should have jail time, the staff overruled her and 
said, yes, we think he should do jail time, at least in 
part, she says today, because he refused to sign this 
5
 | release. 
She also admits that she never told Mr. Hummel 
that A P & P was going to recommend jail time because he 
8 I didn't sign a release, which I personally think is an 
9 illegal and vindictive practice that this Court—and I'm 
certainly going to recommend to the Department of Corrections! 
that they look into, that this department is recommending 
that people go to jail because they don't sign a release, 
but they never tell the person, hey, sign our release or 
we're going to recommend that you go to jail. I just don't 
think that's fair, especially when the person is never 
advised that that is going to be a consequence. 
But I think that there are certainly enough 
factors in this case, and enough testimony from the people 
involved to indicate the circumstances that—under which 
Mr. Hummel made his plea were not voluntary. Perhaps he 
should not have relied on their assurances ultimately; it 
appears that he should not. But I think in the usual course 
23 of things and the way that things were done and the way 
10 
u 
12 
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16 
17 
18 
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20 
21 
22 
24 
25 
things usually happen in Court, that he was justified, to 
some extent, in relying on those representations, and his 
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1 reliance on those representations resulted in his feeling 
2 that he didn't want to have counsel, he was obviously—didn't^ 
3 w a n t — I mean, this is a very embarrassing thing, it's very 
4 humiliating, there's no question that it could affect his 
5 job. He wasn't trying to hide this, this has been m a d e — 
6 the argument is made that because he made the statements 
7 that this would affect his job, that this is somehow against 
8 him. Of course, it would affect his job. Of course, he was 
9 J upset about it. Anybody would be. 
I would just submit to the Court that taking the 
totality of the circumstances here, the Court should rule 
that his plea is not voluntary and should allow him to 
withdraw his plea. 
I think the questions that have been raised about 
what happened here in substance, and if the alleged abuse 
ever occurred, together with this new evidence certainly 
10 
11 
12 
13 
14 
15 
16 
17 suggests that there may be no substance to the charge at 
18 
19 
20 
21 
22 
23 
24 
25 
all, and that his plea was not voluntary, and that in the 
-interests of justice, that he should be given the opportunity) 
to have his plea set aside, and to have a trial, because 
certainly his career will be affected by this, and his 
family will be affected by this. 
And I think under the circumstances, the Court 
would be justified in allowing him to withdraw his plea and 
to have a trial on the merits. That's all we're asking. 
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Thank you, your Honor. 
2 I THE COURT: Mr- Walsh? 
3 MR. WALSH: Judge, we have not heard from 
4 I Mr. Hummel today; however, we had the benefit of his 
5 testimony at the last hearing, and in that hearing, I 
6 asked Mr. Hummel about his prior police experience and 
7 training, and he told us that he had had some rather 
extensive training, and I asked him if he knew what he was 
9 I doing at the time he entered his plea and his response to 
those questions were that he did. 
I suggest, Judge, that it was a knowing and 
a voluntary plea. The question that has been raised by the 
second motion is whether or not there was a change in the 
deal, and I suggest to the Court, there has been no 
evidence presented that the agreement that Mr. Hummel 
entered into with Leslie, if—Leslie Collins, if we can 
characterize that as a deal, is, she—her testimony is is 
that she agreed to recommend to Ms. Hornak that the plea be 
held in abeyance, and that in fact, that is what happened. 
She recommended to Ms. Hornak that it was, and Kimberly 
initially agreed, until the investigation showed that there 
were some other things that would prompt Ms. Hornak t o — 
and this Court, I might add—to not follow that recommenda-
tion. 
But even so, and that notwithstanding, the fact 
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1 is that when Mr. Hummel entered his plea on August 14th, he 
2 was advised by this Court that he—that you were not going 
3 to follow that recommendation by Ms. Collins. He could not 
4 have relied on that, because irrespective of that recommenda-
5 tion, your Honor indicated to him that you were not follow-
6 ing that recommendation and you were not taking the plea in 
7 abeyance. 
8 Now, there is the claim in this motion that this, 
9 what we have heard today is new evidence, and I think the 
reason for that is because at the last hearing, your Honor 
questioned whether this was new evidence that was available 
before, or just recently come to light; but I suggest, 
10 
11 
12 
13 Judge, a l l that we've heard today was made known and known 
14 
15 
16 
18 
19 
20 
by the defense in this case, well before the hearing that 
we had on this motion the first time. 
And I cite from that pleading, Paragraph 4. Prior 
17 to the time Defendant Hummel entered his plea, he had been 
told by Salt Lake County Detectives, Leslie Collins and 
Jim Strong, that if he entered a plea, he would be diverted 
and that the charges would be dismissed and no conviction 
^ , would result or show on his record. 
21 
M I There isn't anything here today that we have heard 
. that wasn't known at that time. This is just now trying to 
23 
M , take a second bite at the apple. We've had the motion, 24 
- J they had the information available to them at that time, 
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1 I they failed to raise it at that time, and I don't think they 
2 should be entitled to keep coming and saying, well, we've 
3 learned this, we've learned this, and now we ought to have 
4
 another motion. 
5 The fact is, Mr. Hummel was aware that the Court 
6 took it—was not taking it under advisement on October— 
7 August 14th, when he entered his plea. Mrs. Hummel here 
8 testified today that on October 10th, they knew that 
9 whatever recommendation had been or was going to be made by 
10 Detective Collins was not being followed by this Court, 
11 that your Honor had not taken the plea in abeyance. 
12 Ms. Hornak, on the record, stated that she was not 
13 going along with that record. They knew that back in 
14 October. 
15 Now, the rule with respect to setting aside a 
16 plea says that you have to come in within 30 days of the 
17 entry of the plea. That would have been November 10th, or 
18 9th, 10th, or 11th. We are well past that date, Judge. 
19 There is no new evidence here. He could not have relied 
20 upon that to his detriment, because he knew on—at least on 
21 October 10th, that you were not following that recoramenda-
22 tion. 
23 As I cited previously to the Court, 77-13-6 says 
24 that in order to withdraw a plea, you have to make it 
25 within 30 days, and he has failed to do that. There is 
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1 nothing new here that he has presented, which he was not 
2 well aware of back in the fall of last year. There were no 
3 representations made to him that this Court was bound by 
4 those recommendations. The Court refused to follow those 
5 recommendations. 
6 And I suggest now, Judge, to set aside this plea, 
7 we're never going to have a finality to any criminal case 
8 if people are always willing, months and months and years 
9 later, to set it aside and say, now, I found out some new 
10 information. 
n Judge, I would ask you to deny the motion. 
12 THE COURT: Thank you. 
13 Ms. Collard? 
14 MS. COLLARD: Your Honor, prior to April 25th of 
15 this year, we had absolutely no knowledge that the primary 
16 reason that A P & P recommended to this Court that Mr. Hummel] 
17 be committed and be sentenced to a jail term for this 
18 offense was because of their practice to recommend jail time,) 
19 or their custom to recommend jail time to defendants who 
refused to execute the psychological release. I have never 
heard such a thing about A P & P, I did not know it was their) 
22 ( practice or custom. I was astounded to learn that it was. 
23 And I think that this is vital evidence. I mean, 
24 Ms. Rowley testified, she's the officer that made the report,! 
20 
21 
25 she's the officer that conducted the investigation. And she 
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1
 said initially, her recommendation was that he not do any 
2 jail time. 
3
 J Now, Mr. Hummel is out here in left field. He 
doesn't know about all the things that are going on in these 
5 staffing meetings. He doesn't know about decisions that 
6 Ms. Rowley is making, based on information she's getting 
7
 from people that, again, he doesn't even know about. All 
8 he knows is that he's made an agreement with the detective 
9 and if she doesn't have the authority to make an agreement, 
10 why is she making it? Why is she allowed to make it? Why 
11 is she allowed to go to the prosecutor and make a recommenda 
12 tion and—and counsel says all she agreed to do is to make a 
13 recommendation to the prosecutor. 
14 Well, Ms. Rowley's report reflects that she did a 
15 lot more than that. It reflects that she talked to the 
16 prosecutor and the prosecutor agreed, the prosecutor agreed 
17 with the recommendation that the plea be held in abeyance 
18 and eventually dismissed. And that was the last conversa-
19 tion that Detective Collins can at least recall, was that 
20 agreement. 
21 Now, maybe it's not reasonable for prosecutors and 
22 detectives to make those kinds of agreements, or to make 
23 representations about those agreements to defendants in 
24 criminal cases; but in fact, we all know they do it every 
25 day of the week. 
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 And Mr. Hummel, who is an officer, who is a police 
2 officer who is involved in these matters, knows better than 
3 J anyone, just the way I do because I'm involved in criminal 
proceedings, that these things go on. This is a reality of 
5 the system, because of the tremendous burden on the courts. 
6 The Court cannot decide all of these things without some 
7 help from other people who are going to make decisions and 
8 judgments and recommendations. Mr. Hummel knows this. He's 
9 essentially flying blind. He's relying on the representa-
10 tions that are made to him by prosecutors, by detectives, 
11 the same way that I do as a criminal defense attorney when 
12 I talk to prosecutors and detectives• 
13 No, I don't know what the Judge is going to do 
14 ultimately when the sentence is handed down; but all I can 
15 do is advise my client based on what I know from the 
16 prosecutor and the detectives what the Judge is likely to 
17 do. That's all Mr. Hummel had to make his decision on and 
18 he thought that he could rely on those decisions. 
19 And I think in the context of the way our judicial 
20 system works, whether or not it should work that way, that 
21 he was justified in relying on the things that were told to 
22 him. 
23 Now, I submit to your Honor that if Ms. Rowley 
24 or Detective Collins had ever come back to Mr. Hummel 
25 before the day and the hour and the minute that he appeared 
39 
, before your Honor for sentencing and said, Mr. Hummel, all 
2 bets are off. Those recommendations we told you about, 
3 those agreements we made, they're olf. We're going to 
4 recommend to the Judge that you go to jail. We're going to 
5 recommend that you be committed and that you serve some 
6 time and that your plea not be held in abeyance. We're 
7 going to recommend that you be convicted on your plea and 
8 sent to jail, that he would not have appeared there without 
9 counsel. That he would have asked for time, he would have 
10 a s k e d f°r someone to assist him; but he goes in there like a 
n lamb to the slaughter, virtually and just relying on the 
12 I rePresentaticms that have been made to him, without counsel, 
13 | expecting, as his wife says, that the plea is going to be 
14 | held in abeyance. He's gone to counseling in good faith 
15 | w i t n n i s family and tried to cooperate. 
16 I T h e reports from the therapist don't say anything 
17 J to the contrary, there's no recommendation that anybody 
has put here before the Court from anyone, that Mr. Hummel 
go to jail, other than A P & P because of his refusal to 
sign this release. 
And certainly—I certainly understand, I mean, the 
Court has to rely on the recommendations it gets, whatever 
they ultimately are, doesn't have to but it often does, and 
24 J J Just think, your Honor, that from the point of view of the 
25 | defendant, this whole thing is just—it's just not fair, and 
18 
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1 I think the Court should recognize that it's not fair and 
2 that his plea was not voluntary under the circumstances and 
3 simply give him the opportunity to withdraw. 
4
 This was not anything that I had heard before 
5 April 25th, and I think it's astounding, I think it's 
6 something that needs to be rectified, but I don't think 
7 it's Mr. Hummel(s fault. Hindsight is 20-40, I'm sure if 
8 he could do it over today, I'm sure if he was standing 
9 before your Honor for sentencing, and he had been told that 
10 all bets were off and all the agreements were off, and all 
11 the representations were off, that he would have asked for 
12 a continuance, and asked to be represented by counsel, and 
13 asked to withdraw his plea at that time, but he didn't know 
14 that. 
15 And I would simply ask the Court to give him the 
16 chance for a fair trial on this very serious charge which 
17 is going to follow him for the rest of his life. 
18 THE COURT: Thank you. 
19 The hearing today is based upon the fact that the 
20 defendant feels there—that as a result of the personnel or 
2i administrative hearing, there was new evidence. Because 
22 I've already ruled that I, in the first hearing, that I 
23 would not allow the defendant—I wouldn't set it aside and 
24 allow him to go to Court, I have to determine today whether 
25 the defendant was in fact surprised, I guess, with the—and 
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 that would be the new evidence, as I understand your motion 
2 and argument, is that he was surprised that the motion—or I 
3 mean that the agreement made between him and Leslie Collins 
4
 and the prosecutor was not fulfilled. 
5 My problem, however, is that I can't—after all 
6 that happens between the time of the plea and the t i m e — 
7 and the discussion that the Court had with him and right up 
8 until the sentencing, why he would feel that that agreement 
9 was ever going to be—have any substance to it, because I 
10 thought and I still think that I made it pretty clear that 
11 I wouldn't go along with that plea in abeyance, that it was 
12 going to be a plea to the criminal charge, then h e — I 
13 wouldn't recognize any recommendation from the arresting 
14 officer or the investigating officer and the County 
15 Attorney's Office. 
16 Now, you know, we have the recommendations of two 
17 different agencies and they're two types of recommendations. 
18 We have the recommendations from the police department and 
19 they make them regularly, and we always say to the defendant 
20 and has been said by everybody here today, the Court's not 
2i bound by those recommendations because the defendant 
22 shouldn't get their hopes up, and shouldn't rely on those 
23 statements made by investigators or by prosecutors until 
24 the Court says, okay, I'll follow the recommendations. 
25 In this case, though, I stated right at the 
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 beginningf I will not follow the recommendations, I will 
2
 J not be bound, not because they're made by officers or by 
the prosecutor, but I just didn't want to be part, in this 
type of a case, where we had a minor involved, didn't vant 
5 j to be bound with any type of plea bargaining where the 
6
 j defendant would enter a plea and then be placed on some 
type of probation and then the plea of guilty would be 
8 I withdrawn and be dismissed, the plea in abeyance procedure. 
9 I made it clear right at the beginning that I wouldn't be 
10 party to that, and the defendant shouldn't count on it* 
11
 The other type of recommendation is that we get 
12 j from the Adult Probation & Parole, and I learned something 
today, that is an involved system that they have in making 
the recommendations. We've received as Exhibit D-l, the 
pre-sentence report itself. I believe you said there's 12 
16 I pages to t h a t — 
17 J MS. COLLARD: Sixteen. 
THE COURT: Sixteen pages to this, and then there 
19 I are some attachments that are not on this particular 
20 exhibit. One, the recommendation from Dr. Nielsen, the 
21 matrix that—where they go through and put some criteria in 
22 and weigh it and that gives them an indication whether they 
23 will recomm—whether there is a danger to the community and 
24 whether they would recommend a jail sentence and everything, 
25 that's not attached to that; but Ms. Rowley did testify that 
13 
14 
15 
18 
she changed her opinion. She changed from no jail sentence 
recommendation to when she rmde that final report, although 
3I it's the staff report, she could adopt that, and that the 
4 30 days in jail was her opinion at that time it was submitte^ 
5 to me. So, she did change. 
6 J Now, you have mentioned several tines here that 
in your argument, that, and I assume you feel strongly that 
the Department of Corrections and the Adult Probation & 
Parole made their recommendation on jail sentence because 
the defendant refused to sign a release, but they in fact 
did get that report, and it was taken in consideration by 
the staff and so that wasn't—couldn't have been, really, 
the reason why they would recommend the 30 days. 
As Ms. Rowley testified, there were several other 
elements that went into that recommendation and the record 
is pretty clear on that. One of them, even though it's not 
written, I think it's understandable, that they—if they're 
trying to deal with a person whom they feel needs treatment 
or therapy, they need to be—the probation officer needs to 
be able to communicate with the therapist. 
The fact is, we need to—and I say we, the Adult 
Probation is just an extension of the Court when it comes 
to probation and supervision, and so the Court needs to know 
that the defendant is. following through, cooperating and in 
fact is making progress. And if there is no way that the 
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1
 probation officer can consult with the therapist to find 
2 those things out, then it's not a good situation. 
3
 J And so—and it would be somewhat coercive to say 
to him or her, whoever the defendant might be, you've got to 
5 sign that release or we're going to put you in jail, because 
6 they want people to help themselves, they want people to 
7 want to change, that want to be cooperative, not because 
8 they'll have to go to jail but because they just want to do 
9 that. It's evidence of their frame of mind, evidence that 
10 they're willing to admit that they did something wrong ctnd 
.11 to change. 
12 And so in this case, if the defendant says, I'm 
13 not going to give you access to my therapist, it's an 
14 expression that he doesn't feel it's any of their business 
15 because he didn't do anything wrong; but—and so I can 
16 understand that; 
17 I don't think that it's that reprehensive a 
18 procedure, I think it's all part and parcel of whether or 
19 not the defendant in fact admits that he did something wrong 
20 and is repentant and so he wants to correct those, and he 
21 is willing to follow steps laid out by the Adult Probation, 
22 the Judge and his therapist* 
23 I f part of it is, you need to do this even though 
24 you don't want to because you have to go to jail, then the 
25 system's broken down, because now, he's into it, the 
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1 procedure, he's into therapy, but he doesn't want to be ther^ 
2 voluntarily; the only reason he's there is because it's the 
3 difference between going to jail or not. 
4 Long time to explain why the Court's not too 
5 upset that that is a policy, whether it may not be a 
6 written policy; but most of the recommendations by the 
7 Adult Probation & Parole are accepted by the Court, 
8 especially when there's all this, in this particular case, 
9 all of this background that was taken into consideration* 
10 And I thought Ms. Rowley, at the time she handed it to me, 
11 it was 16 pages, and all of the others that went with it, 
12 probably di& 150 percent on this, that in most cases that 
13 we get, I get a lot of pre-sentence reports from the Adult 
14 Probation & Parole, and I don't think I ever got one as big 
15 as this, or as—took as much time. Most of my pre-sentence 
16 reports would be four or five pages, and here, we had 16. 
17 So, when she says that the staff staffed it or 
18 got together on it numerous times, I can understand that. 
19 Now, we also knov; that the layman, the Court 
20 itself, doesn't know how the Adult Probation went about, 
21 or goes about their business of staffing it and arriving at 
22 a recommendation, and I thought it was interesting that 
23 here was the signed interviewer who in fact had a change of 
24 mind after she had heard, I guess, the opinions of other 
25 people on her staff, and they had a change of mind, because 
3 
4 
1
 j obviously, from the testimony, they went from a recommenda-
2
 ' tion of six months down to 30 days, and she went from no 
recommendation of jail to at least 30 days in jail. And 
so it was a consensus and we get back now to the question 
5
 of whether there was a surprise, where the administrative 
6
 J hearing produced the information that indicates that the 
defendant came to Court knowing that one thing should have 
8 I happened and found out it wasn't going to happen, after he 
9 got here. 
10
 As you, I think the prosecutor. Mr. Walsh, referre4 
11 to in his argument and also in his cross-examination of 
12 Mrs. Hummel, the Court saw that this could be an area of 
13 j concern, right at the beginning. And when I made the 
statement to the defendant that I would not be bound, I 
15 | also questioned him quite closely whether he wanted an 
16 I attorney, whether he wanted to withdraw his plea at that 
17 I time, because I would not go along with the recommendations 
and so therefore, it was a whole new ballgame, as far as he 
was concerned, then he—and there wasn't any—and so t h e — 
20 j so he would have an opportunity to back up, withdraw his 
21 plea and then go to an attorney and then come back again and 
22 he said no* He says, no, I don't want to do that. 
23 And so then later on, after I got the—when we got 
24 ready for sentencing, I said to him, things may be different 
25 than you originally talked with the officer, so therefore, 
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1 if you want an attorney, I'll give you time, we111 postpone 
2 the sentencing today and we'll give you time and he says no. 
3 So, I do not feel that the evidence as 
4 demonstrated, that the defendant was misled, nor that he 
5 should have been misled, that the testimony here today 
6 hasn't demonstrated to me that anything occurred that he 
7 didn't know about, not initially when he made the plea 
8 because he did think the bargain, the plea bargain, the 
9 recommendation of Ms. Collins and the prosecutor was going 
10 to be, when he first—I think he thought that was going to 
11 be the case; but as soon as I said no, I wouldn't be bound 
12 by it and that since I'm not going to be bound by it, if you 
13 want to withdraw your plea and go get an attorney and step 
14 back and start all over again, then from that point on, he 
15 should have known that that first agreement with Leslie 
16 Collins was dead, as dead as if it had never been made in 
17 the first place. 
18 And so from then on, I think he and his wife knew, 
19 and she's testified today that from her inexperience, she 
20 didn't think that was true, but from my statements and I 
21 can't believe that either the defendant or his wife would 
22 have been under any type of belief that the original 
23 agreement with Ms. Collins or the prosecutor was—had any 
24 I force and effect, or was even any consideration after the 
25 initial talk with myself. And the Court's not going to 
93 
grant the defendants motion to allow him to withdraw the 
plea, and based upon the testimony that I've received today, 
I feel that there was—there's nothing in the record that 
would indicate the defendant was surprised after the Court 
explained to him that the original agreement was rejected, 
would not be considered by the Court. 
This Court, for the record, should say that once 
I realized that it was a child involved and this was a child 
abuse case, I would not be party to any type of plea in 
abeyance and I made it clear to all parties concerned and 
this Court never waivered from that. 
And also, I have to also agree with the prosecutors} 
that at the sentencing, Ms. Hornak indicated that she had 
changed her plea—or not plea, changed her mind, and that shJ 
would—and I didn't think anything about it because I had 
already told him, I don't care what they may have told you, 
Ifm not going to follow that, and so she allowed at that 
time that I went along with the recommendations and the 
suggestions made by Detective Collins, but since that day, 
I've changed my mind, and I think that it would not be proper 
to hold iz in abeyance or to give the defendant an 
opportunity to withdraw it later on. 
And so from what the Court did and what she said 
and what the recommendations were and what the sentence was, 
the defendant knew then, at least on the date of sentencing, 
S9 
1 i 3 
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! that he shouldn't have been surprised. If he wasf he knew 
2 then that that first agreement had been thrown out with the 
3 wash, 
4 So then he had, under the procedures, a certain 
5 period in which to ask for a hearing like we've had today, 
6 all these months later, and he didn't do that; in fact, he 
7 went to jail and served his time. And so the Court's ruled 
that he had a procedure to follow, and I know that the 
g I Supreme Court, and I follow the reasoning for it, that you 
can—a person1s due process may be violated when he doesn't 
recognize the rules and take advantage of them; but in this 
case, he shouldn't have been surprised. He had an opportunity 
to get an attorney, the attorney would have been able to 
advise him and he consciously refused to retain an attorney, 
at the Court's suggestion several times, and I think he has 
to live now with his decision and I—he didn't cro to an 
W 
11 
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7 I attorney, and I assume he didn't know anything about his 
days that he had to appeal, he knew the 30 days to appeal, 
but I mean to ask that he take advantage of the provision 
that the prosecutor's talked about here. And I don't think 
that your—that's not the appeal to the Court of Appeals, 
I think that's another procedure you're talking about, is 
it not? 
MR. WALSH: Which one is that, Judge? 
THE COURT; The 30 days. 
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MR. WALSH: 
plea, you have 30 aay 
THE COURT: 
as to appeal it, the 
Appeals? 
MR. WALSH: 
THE COURT; 
is it not? 
MR. WALSH: 
Well, no. It says to set aside a 
s after the entry of the plea to do it. 
Right. But that's not the same thing 
30 days to appeal to the Court of 
No, that's a different time frame. 
Right. That's to set aside the plea, 
They probably run about the same time, 
but they're two different issues. 
THE COURT; 
motion. Thank you. 
MR. WALSH: 
THE COURT: 
file. 
MS. COLLARD 
THE COURT: 
Thank you, Mr. Walsh. 
MR. WALSH: 
(Whereupon, 
Right. I'm not going to grant your 
Here's the exhibit, your Honor. 
Yes. I'll need to put that in the 
: I»lay we be excused, your Honor? 
Yes. Thank you, Ms. Collard. 
Thanks. 
this hearing was concluded.) 
* * * 
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Case No. 891000893 MS 
SENTENCING 
IN THE THIRD CIRCUIT COURT, STATE OF UTAH 
SALT LAKE COUNTY, MURRAY DEPARTMENT 
-oOo-
STATE OF UTAH, 
Plaintiff, 
vs. 
MICHAEL DEAN HUMMEL, 
Defendant. 
-oOo-
BE IT REJoEKBERED that on the 10th day of October, 
1989, the above-entitled action was held before the 
HONORABLE LeROY H. GRIFFITHS, sitting as Judge in the 
above-named Court, and that the following proceedings 
were had. 
-oOo-
For the State: 
For the Defendant; 
ME. KIMEERLY K. KORNAK 
Deputy County Attorney 
2001 South State, #S3700 
Salt Lake City, Utah 84190-1201]) 
MR. MICHAEL DEAN HUMMEL 
Appearing pro se 
PENNY C. ABBOTT, C.S.R. 
3241 SOUTH 4840 WEST 
WEST VALLEY CITY, UTAH 84120 
PHONE: 966-4862 
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1 | P R O C E E D I N G S 
2 
3
 I THE COURT: C a l l t h e m a t t e r o f Michael Hummel/ 
4
 ' 89-893. 
5
'I MS. HORNAK: Kim Hornak f o r t h e S t a t e . 
THE COURT: Okay. Thank y o u . 
I s t h a t your t r u e and c o r r e c t name? 
8 I MR. HUMMEL: It isf sir. 
9
 THE COURT: Mr. Hummel/ you're here for sentencing 
10 I on the charge of child abuse. Before/ when you were here, I 
discussed your right to have an attorney. I think it is 
12 I also—was talked/ advised by the people who interviewed you 
13 J at the County Attorney's—I mean, the Adult Probation & 
Parole, that it might be wise to have an attorney. 
I think when I talked to you at the time you 
entered the plea# and you were here on August the 14th/ you 
said you did not want an attorney/ and you waived your 
right to an attorney at that time. Is it still your 
19 I decision to proceed without an attorney here today? 
20 MR. HUMMEL: Yes, it is. 
21 THE COURT: SO/ you're again waiving your right 
22 to have an attorney here for the sentencing? 
23 MR. HUMMEL: Yes/ sir. 
24 THE COURT: Nowf we need to spend some time 
25 discussing this problem. First/ I'd like to ask you if you 
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have anything you'd like to say before I sentence you? 
MR. HUMMEL: The situation was that—you mean 
concerning the situation? 
THE COURT: Yeah, concerning this child abuse, 
this physical— 
MR. HUMMEL: The situation was— 
THE COURT: —abusing your children. 
MR. HUMMEL: , The situation was that Sabrina was 
arguing with her mother and I walked upstairs in time to 
hear her call her mother a fucking bitch and I slapped her. 
And that's the situation. 
THE COURT: Was that the only time you hit her 
that day? 
MR. HUMMEL: That was the only time. 
THE COURT: And how many times did you hit her? 
MR. HUMMEL: I'm sorry? 
THE COURT: How many times did you hit her, that 
day? 
MR. HUMMEL: I hit her once. 
THL COURT: How dxd she get bruises on both sides 
of her face, as well as other parts of her body? 
MR. HUMMEL: I hit her on her left side of her 
face. I didn't, hit her.on the right side of the face. I 
hit her with an open hand, slapped her across the face. 
THE COURT: Okay. How many txmes has the—have 
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you been complained a 
MR. HUMMEL: 
THE COURT: 
MR. HUMMEL: 
six, seven—well, it' 
THE COURT: 
she was a baby? 
MR. HUMMEL: 
THE COURT: 
baby? 
MR. HUMMEL: 
THE COURT: 
MR. HUMMEL: 
THE COURT: 
your children? 
MR. HUMMEL: 
THE COURT: 
treatment? 
MR. HUMMEL: 
bout? 
This is the second time. 
Second or third? 
Well, the first time was approximately 
s been aoout seven, eight months ago. 
Okay. But what about the time when 
I'm sorry? 
What about the time when she was a 
There was a complaint then, yes. 
So this is the third time, isn't it? 
Against me, yes. 
Do you feel that you physically abuse 
No, sir. I don't. 
How would you characterize your 
Well, I guess I'm a carry-over from 
how I was raised, I was raised in a very strict household 
and that's the way I 
that calling a parent 
appropriate. 
THE COURT: 
this room will agree 
raise my household. I don't believe 
what she called her mother was 
I don't think—I mean, everyone in 
that if she said that, that's not 
4 I 
4 
1
 appropriate. 
2
 MR, HUMMEL: We have tried several other things. 
3
 J We went to approximately, I guess we started in January, we 
went to 11 weeks of parenting classes, which at the end of 
5 the 11 weeks, it was more bent toward kids that were 
6
 toddler age up to about five, six years of age* When we 
7
 asked them, well, how do we handle an 11-year-old daughter 
8 that does this, this, this and this, they told us, well, 
9 gee, we don't know, that when they get to be that age, 
10 they're really challenging. And that was the end of the 
11 conversation. It w a s — w e didn't get a whole heck of a lot 
12 out of it. 
13 THE COURT: You thought they were stupid classes, 
14 is that right? 
15 MR. HUMMEL: I'm sorry? 
16 THE COURT: Did you think they were stupid 
17 classes? 
18 MR. HUMMEL: I didn't think they were bent toward 
19 the problem we went there for, and the major problem was 
20 with Sabrina. 
21 THE COURT: And you didn't hear anything there 
22 that you could find helpful in your handling of your 
23 problems with her? 
24 MR* HUMMEL: liot with Sabrina, no; with my other 
25 kids, yes; but not with Sabrina, 
1
 THE COURT: Well, what did you learn about 
2 handling it with your other kids? 
3
 MR. HUMMEL: With the other kids, we learned that, 
4
 you know, if we separate them from the situation, that that 
5 is sometimes sufficient, and it works, and it works with 
6 my boy and with my other boy. With Sabrina, separating her 
7 from a situation just prolongs the—whatever. She doesn't 
8 respond to being grounded, she doesn't respond to their 
9 time out, she doesn't respond to going to her room. She 
10 just doesn't respond. She doesn't care if you take her 
11 bicycle away, she doesn't care what you take away. She 
12 just doesn't care. And we asked them in th?t class, we 
13 asked them about that, and we got told that kids are 
14 challenging when they get to be 11, and 12, 13 and on up, 
15 and this—that class, that particular class was bent toward 
16 toddler, five, six years eld. 
17 THE COURT: Anything else you want to say? 
18 MR. EUHMEL: No, sir. 
19 THE COURT: Do you have * recommendation that 
20 you'd like to make? 
2i M S- HORNAK: I do, your Honor. The State would 
22 agree with the recommendations by the pro-sentence report. 
23 
24 
25 
Just a few responses to Mr. Hutmel's comments. I think it's 
clear from the police report and the pre-sentence report is 
that it was more than one slap. As the Court is well aware, 
1 
2 
3 
4 
5 
there were bruises on the victim's arms, face and her back, 
so clearly, it was more than one slap. 
This is the third time that it's been reported to 
Division of Family Services, so it's not just a one-time 
thing. This has been going on for 11 years, during the 
6
 I victim's life. 
1
 And the big problem that the State sees is that 
8
 I the defendant refuses to accept responsibility. He made it 
9 !
 very clear in the pre-sentence report that if he had to go 
to jail, or if he were sentenced for this, he didn't want 
her in the home. So, I think what we're looking at here is 
protection in favor of the victim, and I think it's very 
clear that she should not be in that home, whether he's 
14
 | sentenced or not. 
15
 I He doesn't seem to recognize that there's anything 
16
 I wrong. Just listening—to hear him speak a few minutes ago, 
he said, "she", "she11, "she", "she does this", f,she doesn't 
do that", and it's all one-sided. It seems to be all her 
fault, and he seems not to recognize any fault or problems 
in his regara whatsoever. So, I think it's very clear that 
10 
11 
12 
13 
17 
18 
19 
20 
21 J there's a recognition proolem. 
22
 ' I have a little problem with this plea in abeyance 
23 I because I know that was discussed with Detective Collins* 
24 J when she came in, and screened the case, had I read from 
25 | the pre-sentence report that it was discussed again before 
1 the Court. And my recollection was, Detective Collins felt 
2 that if the defendant could get some counseling and some 
3 therapy, that maybe the family could live together as a 
4
 family unit and it would be best to hold it in abeyance. 
5 But I think the problem with that is when the pre-sentence 
6 report was done, it is very clear that the defendant is not 
7 open to any kind of treatment at all. He's not even open 
8 to receiving it, much less getting anything out of it. 
9 So, at this point, I — I just don't—maybe a plea 
10 in abeyance a year from now after he's sentenced appropriately 
n by the Court, if he can improve; but at this point, I don't 
12 see any type.of improvement or recognition on his behalf, and] 
13 I think the State would strongly recommend the Court to go 
U along with the pre-sentence report and impose the sentence 
15 recommended. 
16 MR. HUMMEL: Your Honor? 
17 THE COURT: Yes. 
18 MR. HUMMEL: We went to counseling that was 
19 recommended by A P & P, I don't know if you received a 
20 copy of the report. 
21 THE COURT: You're talking about Mr. Erickson's? 
22 MR. HUMMEL: Yes. 
23 THE COURT: Yes. I read that. 
24 MR. HUMMEL: Sabrina went to one of the other 
25 counselors in that same office. Bo-ch Mr. Erickson and the 
14 
15 
16 
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 other counselor told my wife and myself that he thought this 
2
 J was blown way out of proportion, that he did think that there) 
were problems with Sabrina and there was problems with my 
role as a father being defined as the way I was brought up, 
5
 J a very strict household and either you do it or else. And 
6
 that's the way I honestly do feel because I—in the professiojn 
7
 that I'm in and have been in for several years, I can see 
8 where it's gone, what I feel has gone astray. However, and 
9
 contrary to what this lady says, I have not refused 
10 treatment. I don't think that sending ray family, my wife 
11 and myself, to 11 weeks o£ how to raise an infant to five to 
12 six years of age is appropriate, but I think family 
13 J counseling and possibly some different ideas appropriate to 
how to handle a girl, 11-1/2, a defiant little girl 11-1/2 
to on up is appropriate. 
I don't know where she's getting her information 
17 from, that's not really all correct. 
18
 THE COURT: Tell me what she said that was wrong. 
19 MR. HUMMEL; Pardon me? 
20 THE COURT: Tell me what she said that's not 
21 correct. 
22 MR. HUMMEL: The fact that I refused or am not 
23 willing to go to counseling and so on and so forth. 
24 THE COURT: Well, you seem to be willing to go to 
25 counseling, but you don't seem to be willing to take—get 
anything out of it, because you said those classes that they 
2 
3 
4 
sent you to were stupid. 
MR. HUMMEL: Well — 
THE COURT. And—-
5
 J MR. HUMMEL: — t h e classes were stupid in the 
fact that we spent 11 weeks concerning something that didn't 
apply to the person that we went there to have it apply to. 
8
 j It did help out in the means that it give me some different 
9
 perspectives on how to handle my boys; however, with Sabrinaj 
10 J it did absolutely nothing. 
And when we asked, both me and my wife asked at 
12 I the end of the class, well, how do We handle this problem, 
13 j how do we handle that problem, so on and so forth, they told 
us exactly what I said, that this class was not intended for 
people that were having problems with that old of a child 
and that they can be challenging, and that was our answer. 
17 | I don't think that that was a good spending of my 
18 I time for the problem that we went there for. 
19 I THE COURT: There is no class in this world that 
20 I can imagine could be put together that's going to tell 
21 you how to raise your children, all they can do is tell you 
22 how to react to different symptoms and to different 
23 circumstances. 
24 That class was to teach you how to control your 
25 emotions and how to analyze the stimulus that you get from 
10 
14 
15 
16 
Sabrina and to treat her differently than you had in the 
10 
11 
past. It wasnft to tell you how to raise anybody. It was 
to try to see—make you see that you had been viewing your 
role as a father altogether wrong, and you didn't see that. 
You didn't see any of those things that they were trying to 
tell you, because you were too busy, as I see it, in your 
mind, denying all of the things that they were telling you. 
8
 I MR. HUMMEL: Sir, I am the master of my house. 
9
 J I do agree with that. 
THE COURT: You may be the master, but you're not 
the bully of your house. 
12 I MR. HUMMEL: I'm not, I don't believe I am a bully, 
13
 THE COURT: Or you're not the executor. 
14
 I MR. HUMMEL: W e l l — 
THE COURT: And that's what we're trying to tell 
you and you're not listening. 
17
 | MR. HUMMEL: I know how I was raised and I know 
how I see other kids around that neighborhood raised— 
THE COURT: Well, let me tell you a few things 
20 I aoout your father that I — 
21 J MR. HUMMEL: Okay. 
THE COURT: You have put your father up as a role 
23 I model, and your fatner was a railroad detective, and I grew 
24 up around those guys, and by and large, most of them were 
25 just bullies. And you have learned to be a bully from your 
•1L 
15 
16 
18 
19 
10 
father* 
MR. H U K I G L : Well, I don't consider my dad a 
bully, sir. 
THE COURT: They picked on hobos and people who 
road the rails illegally, and they learned to be very, very 
cruel people, sone of them. And you learned to be cruel 
from your dad. And you are acting that way now. 
a | MR. HUMMEL: Well, I d o n ' t — 
9
 I THE COURT: You treated your little girl like 
no one should be treated, and you've done it three times, 
11
 | MR. HUMMEL: W e l l — 
12
 I THE COURT: And you have not shown to me that you 
13
 I have learned one thing from all those classes. You have 
manipulated the system here to the point that you've never 
spent one day in jail, you've never had one report written 
up on you as far as your employment is concerned. You are 
put in a position that you're guarding prisoners that I see 
they should be guarding you. 
Now, you have a certain idea of how people should 
act, and you're good at your job, because as they describe 
14 
15 
16 
17 
18 
19 
20 
21 J you, you're a black-and-white, down-the-road, follow-the-
22
 I rules person, and when you tell somebody to jump as a police 
23 f officer, or as a correctional ofncer, they have to do it, 
24 and you like that. But your little girl and your children 
25 growing up in your house, aon't have to jump. 
JLZ. 
1 MR. HUMMEL: I don't think— 
2 THE COURT: They may have to do as you tell them, 
3 but if they don't do it correct—just exactly like you 
4 think in your mind, and they have a hard time knowing what 
5 you exactly think in your mind, then you, in your words, 
6 use corporal punishment, and that could be anything from a 
7 severe beating to just knock them across the room once, is 
8 the way I look at it. 
9 And if you don't change, you're going to severely 
to injure or kill one of those kids, and you don't—and that's 
H the problem, in your thought processes here, you don't see 
12 anything wrong with that, because you learned that from 
13 your father, and you have rationalized it all over your 
14 years of development. It's just—see, you're—you come 
15 across to me as a bully everywhere you go. People, you 
16 intimidate then, and you enjoy that. 
17 You said your first wife, she was listening to her 
18 J mother too much, and so you just kicked them both out, and 
said— 
MR. KUKMZL: Ko, that's not true, that is not 
what I said. 
19 
20 
21 
22 THE COURT: Uell, your own words says I told them 
23 
24 
to get out and they did. 
MR. HUMMEL: No, that's not my own words, sir. 
25 THE COURT: Well, I'm just quoting what you said. 
1 MR. HUMMEL: I have it here, and it's not what it 
2 says. 
3 THE COURT: And then the second one, you said 
4 she was stupid, she didn't know how to keep clean and she 
5 w a s — I can quote you, you can tell you have intimidated 
6 every member of your family nowf that they're all scared to 
7 death of you. And you have made Sabrina the surrogate 
8 mother of that family, an 11-1/2-year-old child has the 
9 responsibility of a ten-year-old brother, her six-year-old 
10 brother, and a six-month-old baby, 
n MR. HUMMEL: That's not true. 
12 THE COURT: Well, it shows again, you're not 
13 recognizing; you sleep during the day, your mother goes to 
14 work and that child has to take care of the other siblings. 
15 MR. HUMMEL: That's not true. 
16 T H ^ COURT: If they make too many phone calls to 
17 their mother, then you discipline thei.i, and she doesn't 
18 I give them any guidance. She—you I O C K the fridge so they 
19 j can't get any food. 
20 MR. HUMMEL; Wo, I iian'u do that, sir. 
21 
23 
24 
25 
THE COURT: W e l l , you o r y o u r w i f e d i d i t . 
22 MR. HUMMEL; That's r igh t . I don't think eating 
a handful of brownies is appropriate for breakfast. Like I 
said, I am the runner of my house. 
THE COURT; Ana so we--
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MR. HUMMEL: And I have all due respect for you, 
Judge, however, I an still the runner of my house. 
THE COURT: Yeah, but see, I've got the last say 
here, see, haven't I? 
MR. HUMMEL: Well— 
THE COURT: Now, you can't brow-beat ne, because 
I'm the one who's going to be brow-beating you. 
MR. HUMMEL; I'm not trying to brow-beat anybody, 
sir. 
| THE COURT: And so that's the reason— 
MR. HUMMEL: But I still believe— 
THE COURT: —I'm doing the lecturing now, and 
I'm— 
MR. HUMMEL: I — 
THE COURT: —going to continue to say what I 
think, whether you want to listen to me or not. 
MR. HUMMEL: I—well, go ahead. 
THE COURT: Because I hope somebody will be able 
to get through to you, 'cause if you don't, then we can't 
allow you to have the kids in your family, and I don't think 
you should be a police officer, because you have all the 
makings of being abusive and cruel if they don't do exactly 
as you tell them to do. 
MR. HUMMEL: Well, in all the years that I've been 
a police officer, sir— 
15 
1
 THE COURT: And I don't think the Department of 
2 Corrections needs any officers like you. 
3
 MR. HUMMEL: Well, I appreciate your confidence, sir, 
4
 THE COURT: They have enough problems out there. 
5 No. I don't have any confidence in you, and I 
6 don't want you to get that—and you can be sarcastic with 
7 me if you like, but then, if you don't want to change, 
8 there's no way we can make you, but I don't think we ought 
9 to give you the chance to continue to abuse your children. 
10 Now, you're going to have to go to some classes, 
n If you don't, you're going to spend a long time in jail, and 
12 i £ Yon don't learn anything in those classes, then it's not 
13 that we haven't tried. Now, that's how black-and-white it 
14 is. 
15 Now, you'll have a while to think of what I've 
16 said here toaay, because it will be the sentence of this 
17 Court that you serve 360 days in jail, and pay a fine in the 
18 sum of $500. I'll suspend all but 30 of those days, and 
19 $200 of the fine so that you have 30 Gays in jail and a 
20 $300 fine to pay. 
21 MR- KUKMLL: Are those consecutive days, sir? 
22 TH2 COURT: Those are consecutive aays. 
23 MR. HUIftiiSL: I'm sorry? 
24 THE COURT: Yes. Those are consecutive days. 
25 MR. HbTlMSL: So, it's the feeling of this Court 
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1
 that it's better for the family and for me to spend 30 
2
 days and lose my job? 
3
 J THE COURT: It's the feeling of this Court that 
that family needs to be protected, and that the present 
5
 status of your mind, you're not willing to change. 
6
 MR. HUMMEL: Okay. Well, I just lost my job, so 
7
 I'm— 
8 THE COURT: Well, I'm not sure that that's the 
9 truth, but then, one of the things that you said, and maybe 
10 you'll have a different feeling when we get through with 
11 this is that this charge was not bullshit. This is a seriou4 
12 charge and I want you to understand that we're dealing with 
13 serious matters. 
14 The biggest serious problem is you, but the bruise^ 
15 and—on your children are serious, too. 
16 I want you to attend, after you get out of jail, 
17 therapy classes. I don't know who you want to go with, 
18 b u t — 
19 MR. HUMMEL: I was going to go back to Eric 
20 Nielsen, if chat was appropriate, 
21 THE COURT: To Mr. Erickson? 
22 MR. HUMMEL: Lric Nielsen. 
23 THE COURT: Or Nielsen, I mean. Okay. But I 
24 don't think that that's—that he has the expertise that's 
25 necessary here. They recommend, and this is the 
17 
4 
1
 recommendation from the Adult Probation & Parole, that you 
2
 go into a treatment program on an out-patient basis, with 
3
 | one of the following, and we won't write them down here, 
but just so you'll know, maybe you'll recognize some of thes^ 
5
 people. Either Duane Johnson, Art Brown, Bill Endy, Jeff 
6
 Grant, or Kathy O'Branian. 
7
 You'll have to sit down and discuss these people 
8 with your probation officer, and—and then you'll— 
9 MR. HUMMEL: Is it possible — I'm sorry. 
10 THE COURT: And then you'll have to make up your 
11 mind, but it will have to De one of these five people. 
12 MR. HUMMEL: Is it possible to do this sentence 
13 on the weekends? 
14 THE COURT: rlo. No. 
15 I'm going to order you, in addition to the jail 
16 sentence, to perform 150 hours of community service. You 
17 don't have to write it down, we're going to give you a 
18 copy of this. 
19 That in addition t o your individual therapy, 
20 you'll need co participate in a family therapy, and that 
21 will be with possibly the same therapist that you have the 
22 other, and that will be up to you as well. 
23 Ifia oraering you to sign a release so that your 
24 probation officer can get a report prepared ^y your 
25 therapist. 
JL8 
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1
 MR. HUMMEL; She's already received the reports. 
2
 THE COURT: Well, the new ones, the new reports. 
3
 I Now, if it's necessary for Sabrina or any other 
member of your family to have therapy, then I'm ordering you 
5 to pay for that. And if it's necessary that they take your 
6
 child out of the home, then part of this order is that you 
7
 will pay the expenses for upkeep while she is outside the 
8 home* 
9 Commitment to issue forthwith. And you have had 
10 three chances now to change and you haven't wanted to. If 
11 you don't change this time, then it will be no one's fault 
12 but your own, and you'll never see me again if you follow 
13 through and do as I've told you. You won't have to worry 
14 about all of these people in this courtroom if you do what 
15 needs to be done, and that is, learn how to be a better 
16 father and to adjust and to be a little more relaxed in 
17 your expectations of your children. 
18 With regards to the fine, we'll set up payments 
19 of a hundred dollars a month, the first payment will be 
20 due Decernser 1st. We'll give you a copy of the sentence 
21 so that you'll know what I told you that you need to do. 
22 Is there any questions you have at this time? 
23 MR. KUICIEL: Not at ail. 
24 THE COURT; Just have a chair over here then, and— 
25 well, first, step up here and we'll give you a copy of the 
sentence* 
MS. HORNAK: Your Honor, may I be.excused? 
THE COURT: Yes. 'ihank you for coming down, 
(Whereupon, this sentencing was concluded.) 
* * * 
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